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“the hadadmitted, that attachment been dissolved byexpressly
bonds,” that debtor had becomevirtue of said and the entitled

assumed,It is as the doto recover the to be exceptionsdeposit.
the thatnot state to instructions wereappropriatecontrary, given,

if the wereand, the took this view of war­testimony, theyjury
in bond had beenranted that the See Marraccepted.finding

Moen Co. 167 Mass. 35. A forv. verdictWashburn & Manuf.
defendant, therefore, ordered,could not have been and in­the the

attachment,structions, that the bond dissolved the were correct.
overruled.Exceptions

CompanyState Street Trust vs. Treasurer and
General.Receiver

&Same vs. Edward Friebe another.

15, 1911. 21, 1911.MaySuffolk. June

Loring,Knowlton, J., Hammond, Braley,Present: C. & Sheldon, JJ.

Tax, legaciesand Inheritance Tax.On successions.

“property by mayA of a trust deed have been ortransfer made intended to take
possession enjoyment grantor”death ofeffect in or after the the and thus be

490,subject 1909, 1,c. althougha succession tax under St. Part IV.to the§
revocation,grantor power property passedno of unless thereserved to the

ownershipbeneficiary independentlywith all the attributes of of the ofdeath
grantor.the

bring deed,bya a trust isIn order to transfer which made or intended to take
possession enjoyment grantor,effect in or after the death of the within ex-the

1909, 490,ception 1,contained in St. c. Part IV. of of a pur-“cases bona§ fide
money money’s worth,”in exemptchase for full consideration or asso to the

tax,payment enoughof atransfer from the succession it is not that there
consideration,been ashould have butvaluable the consideration also must have

and,adequate, grantor,been if it consisted of renderedservices to the their
into,inquired bymay equitya suit inbe in the forvalue trustee instructions as

paid, purpose ascertainingto whether the tax should be for the of whether the
requirement by equallingfulfil of the statute exceedingservices rendered the or

”“ money’s propertyof thein worth the value transferred.
yearsin in duringA advanced and feeble health desiredwidow to secure her life

man,companionship yearsa fifty-fourand of certain age,the services of who
travelling salary $2,200aemployed as a salesman yearat ofwas a in addi-

travelling expenses. In consideration resigninghis oftion to his posi-this
removing residence,with his wife to the theywidow’stion and where continued

death, depositedfor until theto care her her widowto live and with a trus-
value,$100,000, perandface of three halfone centtee bonds of the Com-
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Massachusetts, directingof trust the trusteeof with a declarationmonwealth
wife,during equalpay her in to the man histhe income life shares andto

equal absolutelyupon to inand her to transfer the bonds them sharesdeath
or,her,they in at the of theif both survived case time settlor’s eitherdeath

dead, ofbe to transfer the whole tobeneficiaries should the bonds theof the
beneficiaries,survivor, or, in the settlor should survive both the thencase at

asone half of the bonds one of the shouldher death to transfer beneficiaries
beneficiaryappointed by will and half as otherhave his the other the should

will, by them,by appointmentappointed or of ofhave her in default either
death,theAt time of settlor’s hadto his or her next of kin. the the bonds an

$90,000. Upon equity bynot than a bill in theactual market value of less
instructions, held, that transfer the thefor it was the of bonds under deedtrustee

purchase money“a full indid for considerationof trust not constitute honafide
” 1909, 490,exception inmoney’s the contained St. c. Part IV.or worth within

subject1, consequently to aand the transfer was successiontax under thatthat§
statute.

equity instructions, infiledbills for the ProbateTwo in
1910,21,onCourt for of Suffolk the Statethe July bycounty

hada which received onStreet Trust corporation,Company,
value,19, $100,000, in face of bonds of1910, registeredJanuary

Annie Lin-Massachusetts from Prestonthe ofCommonwealth
Boston, her,blank to be held thebycoln of indorsed in by

date,inan instrument of thatwritingin undertrustplaintiff
to it wasas whether the ofdutythe instructions sought being

andtax the treasurer receiverthe to to generalplaintiff anypay
1907, 563, 1909,codified in St.of under St.the c.Commonwealth

490, Part IV.c.
the trust was asThe follows:instrument creating

“ theseall men presentsKnow by
“ Boston,I, ofPreston Lincoln inAnnieThat Whereas the

Massachusetts,Suffolk, Commonwealth ofandof haveCounty
Trustthe State Street of saidtothis transferred Companyday

dollars, faceBoston, thousand valueone hundred ($100,000.00)
bonds ofcent the Com-(3and one-half perof the three 1/2%)

Massachusetts, as Trustee.ofmonwealth
Cohasset,of Massachusetts,Friebe“And Whereas Edward

this that he will fromwith me his positionresignhas day agreed
S. withinS. Pierce Company ninety (90)as thean ofemployee

and has this paid to mehereof, daythe date onefromdays
considerations.dollar and other valuable

“ holdI Trustee to the saidTherefore, directNow bondsmy
trusts, incometo To the thereof dur-wit: payon the following
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life to the said Friebe and his wifeEdward Abbying my
Friebe, in or itFrances shares oftener asequal semi-annually

fit; and on I direct toseem death trustee transfermay my my
said bonds said Friebe and his. said into Edward wife equal
shares and in case at timethe of death one ofmyabsolutely,

dead,said Edward Friebe and his said should bewife to transfer
survivor;the whole of said bonds to the and in case I should

wife,the saidsurvive both Edward Friebe his said then atand.
death to transfer one-half of said as said Edwardbondsmy

will,Friebe inhave and default of saidappointedmay by ap-
death,to his next of kin atpointment, ofliving my by right

and one-half of said bonds as saidrepresentation, FrancesAbby
Friebe will,have and in default of saidmay appointed by ap-

to her next of kin atpointment death, ofliving my by right
If such bonds shouldrepresentation. reach beforematurity my

death, I direct Trustee to reinvest and hold themy onproceeds
the same astrusts inhereinbefore to said bonds.specified regard

“ In Witness Whereof I have hereunto set hand and sealmy
this 19th of 1910.day January,

“ Annie Preston Lincoln.”
Annie Preston Lincoln died on 6,1910. It wasMay alleged

in the bills and admitted in the answers that at the time of the
“death of Annie Preston Lincoln the bonds had an actual mar-

ket value of not less than Edward$90,000.” Friebe and Abby
Friebe, trust,whoFrances were the beneficiaries of the denied

that taxinheritance was due to the Commonwealthany upon
the bonds.

31, 1911, J.,On Grant, decree,made aJanuary which con-
“:cluded as follows It that the deed or of thegrantappearing

in Annie Preston Lincoln aproperty question by was deed or
into take effect and after thegrant possession deathenjoyment

Lincoln,of the said Annie Preston that saidbut deed or grant
was a bona full infor consideration orpurchase moneyfide

itworth, is andordered decreed that said bonds are notmoney’s
to taxsubject under the lawany of relative to theprovisions

taxation andof successions.”legacies
The treasurer and receiver from so much ofgeneral appealed

the decree as ordered that the bonds tax,were not tosubject any
and Edward Friebe and Frances Friebe from soappealedAbby
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much of it ruled that deed oras the one to effectwas takegrant
in and after the death of Annie Prestonpossession enjoyment
Lincoln.

Court,In the Judicial an factsofstatementSupreme agreed
was in as :submitted substance follows

19,The instrument dated above, was1910,January printed
recorded in the Suffolk of The wasprobate.registry following

“ Boston,indorsed it: 19,1910. Inupon considerationJanuary
of I,the of Trust, Friebe,aforesaid Declaration Edward hereby

to from as an ofagree businessresign my position employee
the S. PierceS. within from date.thisCompany ninety days
Edward Friebe.”

In October, 1909,the ofearly the defendantspart Edward
Friebe and Friebe,Frances at the of AnnieAbby Mrs.request

Lincoln, house,Preston established theii with inhome her her
onnumbered 338 Lin-Commonwealth in Boston. Mrs.Avenue

coln for more than ten had health,been in and wasfeebleyears
then asconfined to the house. wasabsolutely Friebe employed
a Salesman foi the S. S. Pierce and moretravelling Company
than four of hisfifths time was in whichoccupied keptjourneys
him from home at LincolnMrs. ex-away night. frequently

a desire to Friebe that hepressed should his travel-give up
so that could allling she at times onemployment, rely having

him in the house in case of shefor whichstaying any emergency
need him. Friebe told Mrs. that notLincoln he wasmight

retire,in a to and “he states that it was in toposition order
enable him to remain athis and homegive up position that

Lincoln offered the ofMrs. to make transfer bonds which was
the 19,1910.”deed of trust ofcompleted by January

1910,In accordance 25,with his aboutagreement, January
Friebe hisoffered W. L. Pierce,toresignation orally president

1910,1,of the S. S. Pierce to take oneffectCompany, April
trust,after date of of andthe the deedseventy-two days thereby

of service with the com-completing exactly yearstwenty-one
31, 1910,On March his last fromFriebe receivedpany. pay

$166.66,the S. S. Pierce. in the form forof a checkCompany
and his firmconnection with the ceased. He wasthereupon
then of and in As toyears health. thefifty-four per-age good

Pierce,manence of L.Friebe’s Wallace presidentemployment,



& REC’R GEE’L.V. TREAS. 377STATE STREET TRUST CO.Mass.]

statement:made theof the S. Pierce followingCompany,S.
“ in for ofMr. our upwards twentyFriehe was employEdward

all his were satis-that time services entirelyDuringyears.
that he not haveto think wouldWe have no reasonfactory.

hisus if he had not posi-remained with indefinitely, resigned
totion In fact were haveof his own accord. we sorryvery

him leave.”
time of hisFor about and to theupeight years previously

and, in$2,200Friebe a of aretirement, received year,salary
addition to his was reimbursed for his ex-travellingsalary,

which, 31,1909,for the March amounted topenses, year ending
31,1910,the sum $2,276.86,of and for the Marchyear ending

$2,213.63,theamounted to sum of the total sum receivedmaking
1910,1909, $4,476.86,from the S. S. in and inPierce Company

$4,413.63. It thatwas would that hisFriebeagreed testify
him, $3,500was worth to annum.position substantially, per

From histhe time that went into effect Frieberesignation
resided No. 338at Commonwealth Avenue withcontinuously
Mrs. Lincoln until the date of death,her at the of seventy-age
three, 6,on 1910.May

”“It was that the American Tablesagreed Experience might
ifbe referred as into the statement of facts.incorporated agreed

tablesUpon these the of a interest in in a$100value life person
$46.51.of wasfifty-four years age

Neither Edward Friebe nor Frances wasFriebe relatedAbby
to Mrs. Lincoln. Friebe was a cousin of lateMrs. the husband
of Mrs. Lincoln.

The came onappeals J.,to be heard whoLoving, orderedby
that the two cases be heard and reserved them fortogether

bills, answers,determination fullthe courtby decrees,theupon
claims of to the andappeal, decrees the state-objections agreed

facts,ment of such order to be entered as andlaw justice might
require;

The cases were submitted on briefs.
J. M. Swift, General, & Field,F. T. Assistant At­Attorney

General, fortorney the Treasurer and Receiver General.
Forbes,J. G. F. StimsonJ. L. forStockton,M. Edward&

Friebe and Frances Friebe.Abby
J.Braley, The question presented these crossby appeals
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in trust the areis, subjectthe held plaintiffwhether bonds by
1907, 563, now codifi­1,a St. c.to succession tax under by§

490, isPart The tax not1909,cation St. c. IV. 1. imposed§
its made the ofthe is basisitself, valuealthoughupon property

transmission,taxation, deed,under thebut the of whereon right
is innot to orpossessionor the vest enjoy­gift propertygrant

or, ifsettlor,until after the death of the donor orment grantor,
Shaw,is found. Emmons v. 171not such intentionexpressed,

1909,410, 490,413. St. c. Part IV. 1.Mass. §
It of the defendants in theis the first contention second appeal,

trust,the under the that aretheywho are beneficiaries exempt,
in intheas the transfer of becamequestion completeproperty

instru­the of thethe of the donor or settlor. termslifetime By
is Thement no of reserved.the trust revocationpowercreating

however, the is to be ascertained doestest, which exemptionby
a to not beenrevoke has or hasnot whetherupon powerdepend

inserted, the of the with all the attri­but upon passing property
theof the death of transferror.butes of ownership independently

of theis of the control with unrestrictedIt the absence power
of the and toof the to receivedispose propertyrecipientright

the of the stat­and use the whichproceeds, by express language
Shaw, 266,the Crocker 174 Mass.ute it to tax. v.subjects

Abbott, 279,Trust Co. 205 Mass. 282.268. New v.England
437,Brandreth, N. 442.169 Y. Vanderbilt v. Eid­Matter of

480, to493. The defendants were receive theman, 196 U. S.
shares,in and neither nor theirof the bonds equalincome they

exercised,donees, if wasthe ofpower appointmentrespective
kin, exercised,of if it was not were tonextnor their respective

Ifof the the incomeuntil the deathreceive the settlor.principal
them, is thatof the settlorto the intention plain,was payable

title, to inif it in was not vest pos­even vestedthe principal,
life, defendantsher and the haveandsession duringenjoyment

within this Crocker v.failed themselves exception.to bring
Shaw, Trust Co. v. 205Abbott,New England174 Mass. 266.
Mass. 279.

nomakes reference to consider-The declaration of trust any
ation, a fromon its the transfer But theand face was gift.

the settlement was made becausefacts it thatappearsagreed
Lincoln, insettlor, was advanced yearsthe Annie Preston who
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ser­life thehealth, hersecurein desired to duringand feeble
InFriebe.defendant, Edwardof theandvices companionship
tolucrativea positionthe heof contract resignedperformance

Friebe,wife, F.his Abbyand withenter her removedservice,
herand care forto residewhere continuedto her residence they
fur­thusthe considerationIt ofuntil her death. is because
thatnished, the further provision,that alsothey rely upon

“ full considerationis bona forthe transfer awhere purchasefide
havea Toshall not be levied.worth,”in or taxmoney money’s

withinmust themselvesthe benefit of the exemption they bring
490, Brooks1909, IV. 1. Westits terms. St. c. Part v.§

is,190, 192. the thatof law193 Mass. The policySpringfield,
or the taxshall defeat evade anythe owner of not byproperty

income,transfer,of after death theform or whereconveyance
are notof those whoor enures to the benefitprofit enjoyment

113. Emmons v.Minot 162 Mass.exempted. v. Winthrop,
Shaw, 410, evade be ap­171 Mass. 412. intention toThe may

transfer,in or be found whenthe instrument itof mayparent
disclosed,aretransactionall the circumstances theattending

derived,from the when thewhichever source bemayyet proof
”“is not bona asevasion established the transfer is requiredfide

however, wouldthe statute. The transfer or conveyance,by
invalidated, defeated, fundas ornot be or the tax the property

in ofbe to taxation the thewould liable possession grantee,
donee, 13Tritt St.Crotzer,or transferee. v. Penn. 451.

foralso beThe statute that the consideration mustrequires
in thefull of the whether orthe value property paid money,
services,the transferror of or or somepropertyacceptance by

and de­measurement,of an thebenefit equivalent pecuniary
that the obtains betweenwhichfendants strongly urge principle

and or where betweenequitiespurchaser, prior purchas­vendor
estate, of be as­the or the creditors are toof sameers rights

certained, beshould To sustain a to specificapplied. right
an of ancontract,of unexecuted or the rightsperformance

notice,and neces­for value without it is notinnocent purchaser
that consideration should be it mustthe adequate,sary although

Brewer,Somes 2 104v. Pick. 184. Lee v. Kirby,be valuable.
420, Dann,13 N.428. Y. 509. BorellMass. Woodv. v.Chapin,

440,Hare, v. 2 White & Tudor’s450. Basset Norsworthy,2
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Lead. in Am. 1.Cas. ButEq. (4th ed.) under the construction
for, oronlycontended transfersconveyances founded on a good

meritorious, asor from adistinguished valuable consideration
2included. Seebe Kent Com. 464,would 465, and(14th ed.)

Bankes, DeG.,3 J. &v. S. 306.Floyer It also places within
the thethe of topower parties a inright agree upon price money,

on some interest oror benefit toright, accruing one or theparty
transference, which,as a ofother basis while asrecognized being

valuable, be whenmight wholly inadequate with thecompared
value of thefair market It furthermore would substi­property.

tute their exercised, for thejudgment, although honestly ap­
commissioner,of the tax who 20 alone isproval empoweredby §

determine the valuation.to
The has been inpurposelegislative expressed plain, unambig­

words, and auous construction should not be adopted by reading
into the statute a which them of theirqualification deprives

and natural It is within the theordinary import. ofpower
to the done,until isbut this theexemption,Legislature enlarge

consideration,statute is not with unless thecomplied whatever
valuable,assume, full,is butform it not onlymay by covering

in or the inthe value of theequivalentmoney, money property
Hart,United States 4 Fed.transferred. v. 292. UnitedRep.
322,Fed. 323. IfBanks,States 17 services renderedRep.v.

theto be constitute consideration as in theor rendered present
ascertained,case, be into andtheir value and whereinquiredmay

”“ orworth exceed the fairin value of theequalmoney’s they
the of the no tax beat death cantransferror,property imposed.

value,fall such there is no for aIf below reduc­provisionthey
tion, be taxed as athe excess toleaving only gratuity.

Friebe,The to be rendered Edward whenservices viewedby
and Lincolnin which he Mrs. werefrom the situation placed, even

ofestimated on the his and inif basis receivedsalary earnings
onhe left and then his ofcapitalized expectationthe position

life, if he hadthat continued in hisof theexclusive contingency,
orhe have been haveformer be-dischargedemployment might

in amount toinsufficient one halfequalcome areincapacitated,
inasof the death of the bonds stated theher peti-cash value at

tion and the defendants.admitted by
that, while the of the ben-We therefore of opinion, appealare
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sustained, of theso much of the decreebeeficiaries cannot
taxa-towere notas held that the bonds subjectProbate Court

in all other re-first butmust be reversed the appeal,tion under
it is affirmed.spects

Decree accordingly.

Metropolitan Commissioners,In re Park petitioners.

15, 1911. 21,MaySuffolk. June 1911.

Loring,Morton, Braley, Sheldon,Present: Rugg,& JJ.

Metropolitan Parks District. Commissioners to apportion Expenses Metro-of
politan District.Parks Constitutional Law. Charles River Basin. Craigie

Statute,Bridge. Construction. Bridge.

apportion expensesThe commissioners to the metropolitan parks district,of the
1899, 419,appointed byunder c. 1903, 465,St. as 9,amended St. c. and St.§

2,1906, 402, regard apportionmentc. in to expensesthe§ of the of the Charles
basin, by substantiallydamRiver formed a Craigieon Bridge,the site of and

Craigie Bridgetheof removal of and the bridgeconstruction of a suitable in
thereof,place commissioners,like other similar are clothed with judiciala wide

to guidediscretion as the considerations which should makingthem in ap-the
and,portionment, although report court,their passed uponbe bymust the the

award,court to which it is submitted will be slow exceptto disturb an in the
appearing extravagantof its beevent to and orunreasonable based on an un-

interpretation of law,sound the statutes or an and,erroneous view of the so far
proceed powers,the commissioners withinas their act reasonably and violate

right, theirno constitutional determination will not be disturbed.
power Legislaturelimits of the apportionThe constitutional of the expenseto the

public improvement amonga the therebyof cities and towns benefited have
determined, that, principlesbeen but it can be said if appliednever the in the

municipalitiesof the would appliedassessment be constitutional as to individ-
grounduals, just complaint.can be no forthere

apportion expenses metropolitanto the parks district,commissioners theThe of
419,1899, 1903,appointed by 465, 9,c. asunder St. c.amended St. and St.§

2,1906, 402, regardc. in expenses basin,to ofthe the Charles River§ formed
by substantially Craigie Bridge,dama on the site of and of the removal of

thereof,BridgeCraigie bridge placeand the a suitable inconstruction of are
required by apportionthe expensesnot terms of last named statute to thethe of

adopted apportioningRiver inthe basin in the manner that isCharles same the
metropolitangeneral parks expenses.

expenses metropolitan parks district,apportionThe the of thecommissioners to
465,1899, 419, 1903, 9,appointed by c. andc. as amended St. St.§under St.

402, expenses1906, 2, regard apportionment of the thec. in to the of Charles§
basin, substantially Craigieby Bridge,the sitedam on ofa andRiver formed

Bridge bridgeCraigie and the of a suitableconstruction inof the removal of


