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•fraudu-If had found tothe been have beenrepresentations
Mose-made, ease fall within Dottier v.the wouldlently present

follows565,185 it is held that563, liabilityMass. whereley,
“ ofif thethe does not contemplate particularseven wrongdoer

nor the in whichhis act precisethe from wrongful wayinjury
aif the ofBut, corpora-will be inflicted.” directorsdamages

affairs,with of its wheretion are knowledge theychargeable
to induce to takeits condition individualsrepresent,falsely

them,toown stockholders sell to whenor to induce theirstock
as their belief inmaster’s toviewed with the general findings

time, and itsthe at theuncertain of company pros-the outcome
we that master’ssuccess, theof ultimate cannot say generalpect

conclusions, ifacted even havethat honestly, they mightthey
of areerrors' unsup-or committed judgment,been negligent

him or are The resultfacts before plainly wrong.thebyported
defendants, not made withis, contract theanythat these having

himscheme defraud ornor entered into toanyhavingplaintiff,
liable, and,him to his cannot be heldmislead damage,falsely

fraud,notice of Heilborn’s are inno-without theyhaving bought
the bill main-for value whom cannot becent purchasers against

409.1 Jur. (13th ed.)tained. Eq.Story
overruled,of the plaintiffThe must be theexceptionsvarious

confirmed, and the bill dismissed as to all the defendantsreport
Heilborn.except

Decree accordingly.

D’ArcyF.MichaelIsrael Goldstein vs.

— 27,14, FebruaryJanuary 1909. 1909.Suffolk.

Knowlton, Hammond, Braley,J., Morton, Loring, & JJ.C.Present:

Contract, Evidence, affecting Materiality.writings, Agency,Construction. Extrinsic
Practice, Civil, OrderingCommission. verdict.

building person procureof buildingThe owner a asked a to a fortenant the and
“writingsigned agreement you get $2,000 yearan in peras follows: All above

mayyou your person employed procuredashave commission.” The thus a
byaccepted buildingwho thetenant was owner and took a lease forof the five

$2,200. Held, agreementyears at rent ofan annual that the meant that the
compensation procuring $2,000 yearfor a tenant should be the over aexcess
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merely the amountthe excess overand notduring the leaseterm ofthe whole
years wasprocured for fivethe leaseperson whopaid annually, thethatso

merely$1,000 $200.ofand notcompensation ofaentitled to
writing, of fraud is boundin the absenceOne, agreement inhastily signs anwho

differently.although itby understoodlegal meaning heits
agreement stipu-specialbuilding a for aa onagainst owner ofIn an action the

buildinga for thedefendant tenantprocuring for thecompensation forlated
signed$2,200, agreementif therent ofyears at an annualfor fivea leaseunder

“ $2,000is, getyouplaintiff All aboveto theand deliveredby the defendant
commission,” be al-the defendant cannotyourmayyear you have forper

services, cannor he befor suchusual commissionto show what is thelowed
making plaintifflease the effectedshortly of theafter thethatto showallowed

property to the tenant.of thea sale
entirely upon of adepends the constructionliability a defendantthe ofWhere

judgedispute, presidingin if thewriting fact isand no materialincontract
forliablemakes the defendantinterpretation of the contract whichadopts an

duty forby to order a verdict theplaintiff, it is hisclaimed theamountthe
plaintiff in that amount.

in$1,000 writingon afor special agreementContract

ato as commissionthe defendant to the plaintiff,paysigned by
for defendant’stenant the buildinga responsiblefor procuring

for ain Boston under a leaseStreet64 on Endicottnumbered
abovecould procureall that the plaintiffof fiveterm years,

ofin Court of the$2,000 the CityWrit Municipalper year.
29,dated March 1907.Boston

wasthe case tried beforeto the CourtOn Superiorappeal
J.Hardy,

in ason examination substancetestified directThe plaintiff
Boston, ain: That he a dealer having placefollows was liquor

defendant; defendantthe that thebusiness near that ofof
in was the occupanttransactiontime of the questionat the

Boston;Street, that64 Endicotta atand owner of building
metOctober, and the defendant1906, thein plaintiffsome time

office,into the defendant’s privateand wentthe sidewalkon
that atdefendant wereand the present;the plaintiffwhere only

“ 3And heconversation took place: saysthethat time following
*‘ Ihim,I told don’tman theme a to sellme, building.’to Get

at thethe presentthat to buildingwants buyknow anybody
‘ theman to leasehe Then a building.’Then gettime.’ says,

‘ ‘Mr.IWell,’ that.’ says, D’Arcy,‘I youI says, might get
’ $2,000.He he wantssaysfor thedo want building?what you

‘ ifme for itWell, muchMr. how will giveI yousays, D’Arcy,
’ ‘‘ aNot hecent,’a cent.’ says.? NotI will a tenantget you
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‘Well,’I ‘do think I am a ora fool what?’says, you baby,
‘‘ Well,’ I tellhe will what I hedo withsays, you you,’will

‘ $2,000 forwhatever above can ityou haveget you your-says;
‘ ‘AllI that Willis Isays, youself.’ right, says,business.’

me that in defendant thenThat thewriting?’”please give
card,a which was in as follows:on introduced evidence,wrote

“ 26, 1906.Oct.
“ All above thousand dollars per you maytwoyou get year

as commission.have your
“ M. F. D’Arcy.”

a ofto friend hisThat the then wentplaintiff immediately
Levenson, towas for a buildingnamed who he knew looking

offer, thethat a or whichhire, and Levenson executed paper
andback the defendant himselftook defendantto theplaintiff

as :in and was followson. The evidencewrote waspaper put

“ 26,October 1906.
“ M. F.The SonsD’Arcy Co.,

Boston, Mass.
“ :SirsDear

“ We offer as rent for the entire num-hereby building,you
Street,64 Endicott of and$2200.00the sum annually,bered

rates, said the of five on ayearsoffer to cover periodwater
1,usual from 1907.lease, in the form TheJanuarybeginning

to take effect endorsement hereonupon youroffer immediately
of said offer.acceptanceyour

“ Respectfully yours,
“ Levenson.”L.

“ made LevensonAll alterations or to L. Sons.berepairs by
F.“M. D’Arcy.”

and and SonsThat thereafter defendant exe-the Levenson
1906,31, 64of the En-a lease dated December premisescuted

“ andthefor term of fivedicott Street years, yielding paying
dollarsor sum of thousand two hundred (2200)rent Twothe

”; the moved intoabout weeks afterthat two Levensonsyearly
$1,000;forthe defendant a billthe sentplaintiffthe building

the defendantthat him on the streetthat after he met whenand
him a laying-out.”“gave
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that hetestified knew thatOn cross-examination the plaintiff
to but did notsell the thatthe defendant wanted knowproperty

26,1906, that hadwanted it before October heexcepthe to lease
failed Thehimself and had to do so.tried to it forlease plain-

butwas a real estate broker did dealtiff testified that he not
estate;in that if came tosometimes real handyanything buy,

he it.bought
“asked, Do knowThe then was whatquestion you regular

a leasea would for of thatcommission broker get effecting
thekind?” theUpon plaintiff’s attorneyobjection by judge

thatstated he did not think the evidence was andcompetent
thenhe would exclude it. The defendant’s statedthat attorney

“ I I to his answeroffer it to and that theshow expect prove by
commission befor that lease would muchveryobtainingregular

the that itthan claimed plaintiff,less amount wouldbythe
to$110.” defendant the exclusion of thisbe The excepted

question.
he hadThe further that talked withtestified neverplaintiff

time;thisat all about the matter before that hethe Levensons
in the half a dozen times that but diddefendant’s daywas place

atnot remember what time of this conversation tookdayjust
andthat to the talkedthe then went Levensons’plaintiffplace;

them the offer that was in evidence and tookwith and putgot
He also testified thatit back to the defendant the same day.

was in hands of other brokers. Thehe knew the theproperty
“Didasked thethen was question, you subsequentlyplaintiff

this wasthe of it?” ex-questioneffect sale Upon objection
“stated, I toandcluded, expectthe defendant’s attorney prove

did effect ato this that he saleanswer questionthe witness’sby
orthe oneafter this to Levensons whoof the shortlyproperty

the exclusionfor The defendant to ofexceptedacted them.”
this question.

at withThe further testified that this conversationplaintiff
defendant, either athat he threethe defendant said wantedthe

lease; $10,000saidthat was aboutor five years’ gettingnothing
term, mentionedand that werefor a five the only figuresyears’

the rent that he$2,000; the said thatwere that defendant
if$2,000, that heto the couldand told plaintiffwanted wasget

he could the difference.$2,000,a than haveget higher figure
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The defendant offered that theto commissionprove regular
lease,such a infor as the one would be oneeffecting question

cent, $110.to This was excluded theper amounting by judge,
and the defendant excepted.

There was other of the and of the defend-testimony plaintiff
inant no the facts stated above.way changing

At the close of the evidence the defendant asked the tojudge
the instructions:followinggive

1. all the the is to re-evidence not entitledUpon plaintiff
cover.

2. all the the is not toevidence entitled re-Upon plaintiff
than and$200cover more the sum of interest from the oftime

demand thereon.
As a matter of the3. law of the written offer mademeaning

the defendant to the a commission thatis theby pay plaintiff
adefendant would the as commission aforpay plaintiff effecting

inlease of the the $2,000difference betweenproperty question
rentaland the of the to the lease.yearly property according

is not entitled in4. The to recoverplaintiff event moreany
$2,'000difference between andthan the the first rentalyear’s

lease, inasmuch itunder said as that the defendantappears
more than firstnever received the rental.year’s

instructions,toThe refused these and the defend-judge give
theant to refusal. Thereafter the ruled that itexcepted judge

contract,the alone to thefor court written andwas thatinterpret
not a of and fact.it was mixed law To thisquestion theruling

defendant excepted.
“The then directed the as : Itfollows seems to mejudge jury

I no for therule,and that there is to asquestion decide ajury
Itof fact. rests the ofupon thesimply interpretationquestion

contract, which it is the of the court to There-interpret.duty
fore, $1,053.33.I order a for the in sumverdict the ofplaintiff

the date of theThat means interest from writ to theup present
time, added To this and$1,000.”to direction the defend-ruling
ant excepted.

directed;The returned the verdict as and the defendantjury
alleged exceptions.

Burr, defendant,A. for the submitted a brief.E.
Emmons, forAT.AT. theW. plaintiff.
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Hammond, J. of the was fixedThe compensation plaintiff
andthe folio the defendant deliveredbyby wing'writing signed

hishim to the before the latter work ofplaintiff pro-by began
a tenant: “All two thousandabove dollarsyou percuring get

have as commission.” The lease which wasyou mayyear your
the was at an annualeffected for fiveby plaintifffinally years

$2,200;rental of and the main is to the ofasquestion meaning
the abovewriting quoted.

It is manifest that the towas unless theplaintiff get nothing
$2,000.annual rent should be over He thewas to get only

excess above that sum. But was he to that excess for onehave
or to itwas he have life the lease?year the ofonly, during

The oftrue a for thethe contract wasinterpretation question
and forcourt not the Globe 106 Mass.v.jury. Wright,Works

207, 216, and cases cited. It is the defend­bystrongly argued
that the meansant that the should thepaper simply plaintiff get

excess of the annual rental to be innamed the lease over the
$2,000, $2,200of andsum that since the annual thisrental was

;$200excess andwas that the construction theonly urged by
hiswould make in excess of theplaintiff compensation greatly

services,for isusual fee such and therefore unreasonable.
The shows thatevidence the was andmadewriting hastily

delivered, and it be that the itdefendant intended to meanmay
it;what he now contends it But he wrote thereonly means.

fraud;was no and under the circumstances he mustdisclosed
held bound itsbe whatever that be. Wemayby legal meaning,

ofare that the contract was theopinion rightly interpreted by
At the time the was made the for whichjudge. writing period

fixed,the should runlease was not of it is acourse although
fair inference that it was considered rundesirable to have it
from three to five And wasthe leaseyears. perhaps longer

be,more desirable than the shorter. But however that may
the to us toseems that the defendant was to bewriting say

$2,000satisfied with a and that the haveyear plaintiff might
the and that this forexcess, excess the life theof lease should

to the other is forced andgo plaintiff. Any interpretation
unnatural.

The evidence as to the usual commission for such services was
excluded. The action was arightly contract andupon special
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a meruit. The thatnot evidenceupon quantum subsequently
sold Thethe was was also excluded.property rightly meaning

of contract could be actionthe not affected by any subsequent
toof the defendant with reference the v.property. Fitzpatrick

Gilson, 176 Mass. 477.
material fact theNo the construction of contractbearing upon

and to the of the action in dis­essential beingvalidity plaintiff’s
the1 a for the Prattordered verdictpute, judge rightly plaintiff.

Allen,12v. 544.Langdon,
overruled.Exceptions

Miles another Daniel J. Driscoll.William C. & vs.

—15, 27, 1909.FebruarySuffolk. 1909.January

Hammond, Loring, Braley,Knowlton, Morton,J.,C. & JJ.Present:

Frauds, Statute of.

acceptpromise by processin to andthe owner a house of constructionAn oral of
upon himwriting price of drawnpay order in for the materials for the housean

contractor, toby agreedwho has to build and made a contracta the house has
order, force,is in is apurchase payeethe from the of the which stillmaterials

2,74, 1, cl.R. whichpromise to answer for the debt of another within L. c. §
pleaded.if that isbe enforced statutecannot

18,1908.Writ datedContract. February
amended,declaration, as in the summerThe twice thatalleged

amade contract withthe defendant one Crockwell byof 1907
a anddefendant,to build house for thewhich Crockwell agreed

himmade a with the tocontract plaintiffs supplythat Crockwell
house contractwith inside finish and for at a pricetheflooring

of$480 as on the twelfth dayof that aboutupon; oragreed
defendant,November the that the plaintiffsinformedbeing

ofthe creditdesired thantheirgreater for accountsecurity
Crockwell, makeand shouldthe plaintiffsdesirous thatbeing

house, an oralmadeof at theprompt the materialsdelivery
of the plain-that in considerationwith the plaintiffsagreement

or orders pay-him orderto a writtentiffs andobtaining sending
forthe defendantonthe Crockwellable to byplaintiffs signed

$480,wit,toandthe bill for inside finish flooring,amount ofthe


