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CompanyD. andWillcutt Sons vs. JeremiahL.

Driscoll & others.J.

19, October 24,Suffolk. March 1907. 1908.

Knowlton, J., Morton, Loring, Braley,C. Hammond.Present:
Sheldon, Rugg,& JJ.

Jurisdiction, enjoinEquity unlawfulinterferencewith Inter-To business. Unlawful
Union, byLabor Coercion threats ofConspiracy. fines.ference.

equity enjoinbuilding maintain a suit in toA contractor can the members aof
union, higherengaged wagesstrikein a lawful forlabor who are and shorter

work, daycausing of histhose laborers who are ofhours of from members the
threateningby imposeemploy uponto fines themunion to leave his under a

White,Followingby-law v. 185Martell Mass. 255.of the union. J.Sheldon,
J., dissenting, ground finingthat theon the of the& C. members ofKnowlton,

union, previously adopted, refusing joinby-law justifiablefor in aa under a to
may tryingproperly be to instrike is lawful and resorted to maintain the
actually inDistinguishing point Loring, J.,decided Martell v.strike. the White.

court,concurring majority groundthe onin the of the of the that thedecision
that,■present distinguished althoughfrom Martell v. White andcase cannot be

extended, purposes justicenot to the ofthe doctrine of that case is be do not
require pointas tobe overruled the that thethat that case should use of threats

illegal.of to isfines exert coercion

equity, 19, 1906,in Court onBill in filed the Superior July
1906, a22,and amended on November by corporation, engaged

in the of buildings, against (asbusiness constructing amended)
and members of twocertain as officersindividuals voluntary

associations, Benevolent andthe Bricklayers’unincorporated
Three, and the Stonemasons’ Be-Protective Union Number

Nine, both ofNumber Bostonnevolent and Protective Union
unions,ofand members thosethe and all other beingvicinity,

in number and most ofhundred themof eighteenupwards
unknown, namedto the the individuals thebeingplaintiff

unions for the ofofficers chosen those theirby management
in ofacts for and behalf theaffairs and for the unionsdoing

tobill,in the thewere of defendantsenjoinwhich complained
threats or intimidationfrom and toconspiring bycombining

theor from entering ofemployperson personsprevent any
therein, and thethe or im-remaining particularly byplaintiff

members of thosefinesof and unionsuponpenaltiesposition
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for fromto the ordesired work persuad-who plaintiff, inducing
then, thereafter,or the ofin in theway persons employanying

con-from such and theirleaving employment breakingplaintiff
of from fines ortracts oremployment, imposing any penalties

of kind or threats orcompulsionexercising any any using any
to mem-intimidation or whetherprevent any person persons,

of unions or fromnot,bers those into andentering continuing
the thein of and for further relief.plaintiff,employ

J.,the Court the Gaskill,In case was heard whoSuperior by
fact,made a memorandum of of so far as arewhichfindings they

to an the inof case thenecessary understanding opinionappear
of the of the court. The hisconcludedmajority judge findings
of fact with the statement:following

“ The resolves itself into this : In case ofquestion a justifiable
strike, the contractorhas the to of theinvoke the aid courtright
to the labor union from a or actionfineprevent imposing taking

oneto one or moreupon of its members under itsimpose
rules to induce them to leave the tocontractor’s his in-employ

thinkI not.jury.
“ I am of that was not inopinion Reagan justified threatening

of a fine.the Decree forimposition plaintiff against Reagan,
bill dismissed as to other defendants.” threatened aReagan

mason who had been a member of one ofjourneyman previously
$100the unions with a fine of if he continued to Thework.

made a final decree thejudge defendant andenjoining Reagan,
the bill as to the other defendants. Thedismissing plaintiff

appealed.
March, 1907,The case was at the inbar beforeargued Knowl-

ton, J., Morton, Sheldon, JJ.,C. & andLoring, Rvgg, afterwards
submitted on towas briefs all the justices.

Whitman,A. forE. the plaintiff.
for theF. W. defendants.Mansfield,

Hammond, bill,ThisJ. although againstoriginally brought
two associations or laborunincorporated name,unions hasby

been soamended,now that it runs certain individ-only against
asuals officers and members of these associations and against

the other ofmembers those associations as thesebyrepresented
Noindividuals. is madequestion that the defendants do not

;all the members of both unions thesufficiently represent and
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Walsh,bill is not to this Pickett v.open objection upon ground.
589,572, 590,192 and cases thereMass. cited.

The us thebefore are raised a of factsquestions upon report
the thefound the of Court who heard case.by judge Superior

out of a the and thetrade betweenThey grew plaintiffdispute
of in In 1906,members the unions who were its April,employ.

rules, which,these unions a code of in besideadopted working
material, thatsome minor not demandeddemands now they

foremen shouldhour,be increased five cents that allanwages
of theunions,be members of the that the business unionsagent

toshould be to under constructionallowed visit buildingany
duties, dur-attend to his official should beand that wages paid

these rules,hours. declined toThe accepting working plaintiff
and strike followed.a

that athe constitution and of the unions itrulesBy appeared
code fines and the Internationalof was establishedpenalties by
Union, of and other similar unionsan association thesecomposed

this code wasand that activelythe beingthroughout country,
unions. rule that mem-enforced the local One provided anyby

of code should finedber section beworkingtheviolating any
five nor more thanthan twenty-fiveconviction not lessupon

that “No member of theone of these sectionsdollars, being
man who refuses to theshall with a non-unionUnion work join

fromother were provided,Union.” Various penalties varying
offense, beeach tofive hundred dollars forfive imposed uponto

““ orcommon notoriousscabs,”as inveteratedesignatedpersons
“ wreckers,” terms toand thesescabs,” Union being applied

in after a strike hasin differentwho persist workingthose ways
are tofines in their be coer-These operation likelybeen called.

their nature.cive in
the most ofunions,enforced andThis code was byactively

soleft their work didof the unions throughmembers whothe
them ifbe con-that would imposed upon theyfear of the fines

Driscoll and on one oc-ReaganThe defendantstinued to work.
afor onework themen at plaintiff, journeymanfound twocasion

foreman who then was a memberabeen and the otherwho had
a ofwith finethreatened the journeymanof the Reaganunion.

work, the foremanand Driscoll notifiedto00 if he continuedSI
refused to leave. DriscollBoththat he was called out. reported
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the fact at a of the union and a vote was thatmeeting passed
be the tocharges men forpreferred workingagainst contrary

the rules. A issued in this andcase,wasinjunctionpreliminary
no further were taken under the vote.steps

The defendants established strike andheadquarters, provided
a strike fund from madewhich were the strikerstopayments

other out ofand men work. Some of the defendants made con-
time,stant visits a ofto the atjob noon toplaintiff, generally

themen, whom had to itspersuade hired, leaveplaintiff employ.
offered inas inducements some cases toThey non-union men

thewithout full inandmembership payments usually required,
cases Menother elsewhere. leftwork thefrequently plaintiff’s

talks,after in somethese cases that wouldemploy stating they
to but could not run oflike work the risk fined. Thebeing

mendefendant Driscoll induced two to who otherwise wouldgo
work,athave continued them with of theby fundspaying

the due fromunions them the andwages plaintiff providing
Utica, York,them with to New where hetransportation had

other work for them.secured
The was other at Fairhavenplaintiff constructing buildings

Andover, which within ;at were theand districts of other unions
the union men theand on those alsoemployed by plaintiff jobs

found that menstruck. It was however notthese were under
defendants,thecontrol of didthe itthough thatfairly appear

a direct result of Boston,these strikes were the strike in since
were affiliated inall these unions thetogether International

members of theand all unions wereUnion familiar with what
in suchbe done cases.should

It admitted that the notwas defendants were of finan-persons
“and the thatcial found the acts ofresponsibility, judge the

defendants as above set forth were calculated to interfere and
interfere with thedid of theperformance plaintiff’s contracts

offor the construction and had continued,buildings, they would
the inhave embarrassed the ofplaintiffseriously prosecution

business,its and that weresuch consequences contemplated by
the defendants in their endeavor to force the toplaintiff accept

rulestheir to the of its business.”working govern management
As thestated, strike had four Of these theobjects.already

for an increase ofdemand was enforceable awages byproperly
VOL. 200. 8
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that should bestrike. The demand wages paid during working
to a demand for andhours amounts a shorter alsomerely day,

strike. The ofwas enforceable a reasonableness suchproperly by
of and it isdemands we have not the means set-determining;

to in thethat such are best left betled matters free-adjudicated
of the interesteddom contract between Moreparties.private

difficult the demands that allare fore-byquestions presented
unions,be and the businessmen shall members of the that agent

of the unions be to visit under con-shall allowed any building
ofSee as to the first these astruction. points very interesting

431,Review,Professor 20 HarvardSmith,article Law note 1.by
But it is under the" determine thesecircumstances tounnecessary

of allas the with a bare thequestions, plaintiff refusalreplied
demands.

are of therefore that this strike must beWe opinion regarded
Itas a strike for and a shorter wasday.simply higher wages

Walsh, 192not in Pickett v. Mass.strike,a mere assympathetic
572, 587, con-or one immediate was remotelywhose object only

strikers, inthe as Plantnected with the of v.ultimate object
the defendantsMass. was direct strikeWoods, 176 492. It a by
for theother instituted protec-the to the dispute,against party

inoftion and the interests the defendants mattersfurtherance of
to whichboth and asin which interestedwere directlyparties

limits, to determinehad all lawfuleach the withinright,party
bemust as aits own course. Such a strike treated justifiable

so asstrike far its ultimate object.respects
theor even be ultimateBut laudablehowever justifiable may

instrike,of a means must not beunlawful employedobjects
on; that the useis contended theit and it by plaintiffcarrying

under the disclosedfines,of fines and of circumstancesthreats
therecord, are The is stated trialin the unlawful. question by

strike,ain the “In case of justifiablejudge following language:
tocourtof the pré-has the the aidcontractor the to invokeright

courtthe hasvent the labor a fineunion from imposing [which
to imposeactionfound to be orits takingcoercive in nature]
to inducerulesitsone underone or membersmore of itsupon

”? Underthem histo injuryleave the tocontractor’s employ
is notthethe questionof seem thatthe it wouldfindings judge

inferredbeto be otherwise mightintended asso broadquite
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includetobroad enoughisTheits languagefrom language.
withcontract toa stayis underwhere thethe case employee
thatofwould be a violationto leaveand wherehis employer

record.theof uponBut no such state things appearscontract.
onthemthe andmasons day paid“hired its byThe plaintiff

dis-worked, it haveandhours mightthe number ofthe basis of
ofthe close day.”left at anyand havethem mighttheycharged

toas onlybe considered applyingmust thereforeThe question
no contractualviolateswhere the leavingemployee bycases

theof employer.right
anfines organiza­how far the of byThe impositionquestion

a thirdis to partymembers where the effecttion its injureupon
White,in Martell v.this courtwas consideredis justifiable, by

that the255; it there impositionand was adjudged185 Mass.
were coercedmembers of theof such a fine which organizationby

member, to hisnot ato trade with theinto refusing plaintiff,
which thewas inconsistent with the upongroundgreat damage,

based, himin is as wasto trade and againstright competition
the ofIn the course of the case Boutwellnot opinionjustifiable.

1, cited, in the same wasMarr, was which conclusion71 Vt.v.
sat, them,and four ofIn Martell White fivereached. v. justices

court, ina of the whole concurred the groundbeing majority
The case wasit was decided.which carefully presentedupon

involved were ascounsel, the regarded important,questionsby
whodifference of the satand there was a opinion among judges
and thetherefore considered atin it. It was great length;

most discussion andwas after a exhaustiveconclusion reached
It stands asdeliberation. athe most careful solemn adjudication

discussion far asthis court after such and Sodeliberation.by
of and there hasthe trend opinion authorityjudicialrespects

since the decision was announced unfavorable tono changebeen
waswhich it On theit or the reached. contrary,to ground upon

aware, whenever the case has been mentionedas we areso far
theof whether bemembers profession, they judges engagedby

of orlaw,administration the professorsin the teachingpractical
ofof our schools the true itthe students theory legal principles,

with favorable comment. Seebeen received Brennanhas v.
729;America, Vroom,44North Allis-Chalmers Co.Hatters of

125, 155, 178;No. 150 Fed.Moulders’ Union Rep.Ironv.
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20 Harvard Law 356;Review, 355, 17 Green There210.Bag,
is reasonevery the doctrine ofwhy stare decisis should apply;
and, so far at least as Commonwealth,this case mustrespects the
be held as thesettling correctness of the whichprinciple upon
the decision was based.

That if case,to the facts this is decisive.principle, applicable of
theThe of court are of the that itmajority isopinion applicable,

and hence be athat there should for thedecree plaintiff enjoin-
orintimidation coercion fines.ing by

Under circumstances this would end here.ordinary opinion
But ainasmuch as of the still think thatcourt theminority

White,in tolaid down Martell v. with reference intimi-principle
members,itsdation fines an isimposed organization uponbyby

that, correct,correct, also,not if it isand even notperhaps,
case,facts this are toto the of andapplicable unwilling accept

in this thethat as law Commonwealth notwithstandingprinciple
case, in addi-be wellof that it tomay say somethingauthority

tion to said. We are also somewhat influencedwhat was there
of thereason of theto take this action importance questionby

buta the law still in theand its relation to of nebulouspart
clearing stage.

more discussion it is well toBefore thefullyentering upon
with, itof what the case is. Toa clear beginconceptionget

the members of two labornot a betweenis contest competing
Woods, nor is it a con-unions, 492,Plant v. 176wasas Mass.

and one members in a matterof itsflict an organizationbetween
doesNeither thethird is interested.which no plaintiffin party

to the intimi-it has compelcontend that any rightcorporation
Nor is it in be-itsto enter employ. seeking,dated workman

defend ofunion,a to enforce or theof rightof memberhalf a
fine of Thea or threat a fine.be free fromtosuch member

ofthe fines a unionconcernno with imposition byhasplaintiff
so such anunless, as,farand impositiononlyits membersupon

Even if the fine bethea of plaintiff.of rightin violationis
toin court unlesshas no standing complainthe plaintiffillegal

word,to In a theitsinvaded damage.isitsone of rightssome
the fine and the personthe imposingpartyis not betweencase

and a thirdfined as such whopartythebetweenfined, personnor
suchis third andit between partythesuffers, contrarybut on
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the fine. If it were between thetheimposing personparty only
fine,fined the some ofand the then withparty imposing degree

toit be that the had nosaid formerplausibility rightmight
or at had but it is manifestleast waived thatcomplain, right;

can,that neither of the to fine eitherimmediate the byparties
waiver,an or inva-themselves theagreement among by justify

of of tosion the a third if he it.has, toright anyparty, object
is theWhat of It athe ? iscomplaint plaintiff corporation
in the construction of and a numberengaged employingbuildings

Its menof men. left its To themon a strike. keepemploy
the defendants threatened with were membersfines such asaway
unions,of the and that means them from theby kept plain-away

—tiff when otherwise would have to theallthey stayed; great-
of the the case is this: The-damage plaintiff. statedShortly

men are coerced of a fine to leave itsbeing threatsplaintiff’s by
to its the to infines be levied accordanceemploy, greatly injury,

the of awith association of which theby-laws voluntary proposed
are Thisvictims members. isto the intendedinjury plaintiff

the defendants. Has the in toby plaintiff any standing equity
thean infliction of such ?injunction against injury

beIt is to that thepremised which the seeks toright plaintiff
have against the acts of the defendants arises from noprotected

statute,orcontract but out of the nature of It is onethings.
theof of whichlarge have their foundation in thebody rights

necessities of civilized It is commonfitting the lawsociety.
ato free laborright Vice Chancellorreasonably market.

“it,inStevenson, of it has been called aspeaking says probable-
“and describes it- as theexpectancy,” which manright every

has to earn his orliving his trade without undue inter-pursue
759,ference.” City Co.Jersey v. 18 Dick.Printing Cassidy,

765,He further remarks765. “It will766):(pp. probably
. thebe found . that natural. of inexpectancy employers rela-

to the labor markettion and the natural of merchantsexpectancy
to thein merchandise market must be to therespect recognized

extent courts ofsame law and courts of andby protectedequity
the same It issubstantially freedom in the market,rules.by

infreedom the and sale of allpurchase bothincludingthings,
labor,and that our modern islaw to insuregoods endeavoring

onto dealer either side of the inmarket.” And Atkins v.every
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“658, The664,20 the sameFletcher Co. Dick. judge says:
the courtselemental of the of labor which recog­employerright

nize no the to while the corre­doubt isto-day employ,right
Inthe to beof the workman isright right employed.sponding

to laborwords, the labor and the sellother toright buy right
law, is im­are the and their greatlyrecognized by enjoyment

—in the market freedomor unless freedom labordestroyedpaired
—of Each toon sides labor is maintained.both the market party

for interest in the ofa contract the sale of labor has an freedom
contract.” In thethe other with to themakingrespectparty

Quinn 495,Leathem,of Lord in A. C.v.words Lindley [1901]
“ is534, or to deal with othersA right nugatoryperson’s liberty

are to deal with him if choose to dolibertyunless atthey they
the isso.” This of establishedright conclusively byemployer

hethat maintain an actionthe numerous cases which hold may
fromintimidation personsthose who by prevent enteringagainst

of Lord ininto remarks Allen v.his See Halsburyemploy.
1, our71,A. 72. In own such a caseC.Flood, reports[1898]

Guntner,found in Mass. 92. This isbe 167Vegelahn v.may
—— to a labor whichthe the free market the plain­rightright

defendants,has the and for whichtiff been invadedasserts by
he seeks protection.

theTheydefendants have have to workThe also rightrights.
work, their labor such terms as seeto to sell uponor not they

of morefor the or afit to combine purpose gettingand pay
of theirAnd strengthening organ-shorter for theday. purpose

have the to makemore effective they rightand itization making
thefor its internal forandmanagement,by-lawsappropriate

of its members inof toward otherthe eachconductregulation
interests of the andtheaffecting body; theygeneralmatters

and finesto suchobedience by-laws regulationsenforce bymay
other suitableor penalties.

is made ofthis statementnot much byBut generalprogress
stillWe are on theof the parties. onlythe respectiverights

of civilizedline. In the jurisprudence any countryskirmish
— which bendfew, if absolutebut rights, rightsthere are any,

bend.else must Theand to which rightto everythingnothing
absolute,be it must toto butseem quiteto one’s life would yield
to theand torightof self-defense publicthe punishrightprivate
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of theus, thein the before neither rightfor so casecrime. And
union toof thethea labor market nor rightto freeplaintiff

to beisNeitherits absolute.a members isfineimpose upon
other, reference to anyfrom the or withoutconsidered apart

mustbutor eachwhether private;conflicting right, publicother
ownconduct itsof humanin rulesbe as thehavingregarded

itmust Moreovernotlimits of which it go.theplace beyond
to besometimes seems forgottenin mindmust be borne (what

the con-controversies) thatof suchthe each sideactors uponby
the that for the time beingnot in senseis a warfaretroversy

anas in of ac-rules of conduct are the casethe usual changed,
is law incountries. There no martialbetween twotual war

but thesein rulescases, no the ofthese change society,ordinary
there-before, whatsame as wasrules remain the commanding

and was theretoforewhat wrong.tofore prohibitingright
theto is to rightof an free laborThe subjectright employer
of fraudshortof the laborer to himhamper by many expedients

orto the ofintimidation to person propertyor amounting injury
or threats of such injury.desire to enter histhose who employ,

to such intimidation isinstance, notFor persuasion amounting
lawful, eventhe be said of social pressureand sameperhaps may

ostracism,of notcarried to the extent social includingwhen
in a of See Vegelahnthreat business view.however any point

Guntner, 92; v.Printing167 Mass. Co.Jersey Cityv. Cassidy,
769; 20759, Law Review,Dick. Harvard 267. Social18

take of Themust care lawand themselves.rights privileges
one hands orwhom shall shakewith associatecannot prescribe

a friend.as
union to inalso the of a relate mattersasSo long by-laws

is and its mem-no one interested the associationexceptwhich
no a or no rule ofand violate of thirdbers, publicright party

for instanceare be forvalid. Fines imposed,maytheypolicy,
absence, dues, or forto misconduct affect-tardiness, failure pay

members;or of its forthe and numerousing organization any
however,It contended,'acts. thatother becannot successfully

andthe of some other than the associationas against right party
members an a thirdact,its otherwise of theviolation party’s

inis less a violation done some memberbecauserights, byany
to an aa If a member commits assaultobedience uponby-law.
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andperson, is called into court the aCommonwealthby upon
criminal or incomplaint, victim,a civil action the he findcanby
no valid ofground defense in the fact that he committed the
assault in withcompliance the of a contract withrequirements
some other or inperson, obedience to a of an associationby-law
of which he was a member. So a by-law that,providing upon
an strike,order to shall workevery employee quit even although
such an act should be in violation of a contract then be-existing
tween him and his for continuous service, that foremployer and
failure thus to break his contract the fined,member should be
doubtless would be declared invalid. And the at theprinciple
bottom of such a this,decision is An interference withnamely:
the of a thirdright cannotparty thejustifiedbe upon ground
that the intruder is inacting accordance anwith be-agreement
tween him and some other word,In a soperson. as a finelong
is for theimposed ofguidance members in matters in which
outside have noparties interest, or in therewhich is no violation
of a of anright outside then no cansuchparty, party complain.
But when the of invaded,such a is isright defense,it noparty
either to the fined or to thoseperson who have fine,theimposed
that the invasive act was done in accordance thewith by-laws
of an association.

us,In the case before other,to each areopposed thesestanding
two the ofrights: market,the to a free laborright employer
and the of the inright their strife himwithstriking employees

;to that freedom and theimpair is,crucial far canhowquestion
the latter ? On which side of the line shall thego stand matter
of coercion fines a union itsby membersimposed by toupon

that freedom ? Isimpair the to a free marketemployer’s right
to this of mutual intimidationsubject system and coercion by

or isfines, the to establish suchright a to thesystem subject
of the to a free market ? If theright employer employer’s right

notis to this method of ofintimidation, then course assubject
it,him it is If it is to then heagainst unlawful. cannotsubject

no matter how severe the blow.complain,
So far as concerns the law in this least,Commonwealth at

some to be settled. It is settledseem that the flow ofthings
to cannotlabor the be obstructed intimidationemployer orby

means of to orcoercion orproduced injuryby person property,
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ofthreats 92.Guntner,suchby 167Vegelahn v. Mass.injury.
“J.,In that case Allen, a meanssaid: Such asan act [picketing

of anis bothunlawful interference with the rightsintimidation]
of and of to en­An has aemployer employed. rightemployer

all aswho are suchpersons to work for him atgage priceswilling
be or seekingandmay mutually agreed- upon; persons employed

or remaina to intohave enteremployment corresponding right
in the of to em­oremployment willingany person corporation

them. These theare secured Constitution itself.ploy rights by
Gillson,Commonwealth 109v. v.155 Mass. 117.Perry, People

66,N. Y. 389. Braceville Co. Ill.Coal 147 71.v. People,
Ritchie 155 41v. Ill. 98. Low Rees Co.PrintingPeople, v.
Neb. Perkins,127.” See also And itv. 147 Mass. 212.Sherry
is to cite cases in of the thatunnecessary support proposition
such is the elsewhere,of thegreat evenweight thoughauthority
ultimate of the strike beobject legal.

There can be doubtno that is aone method offining injuring
in hisman and that a is of suchestate, threat to fine a threat an

Indeed isthis the decree made theinjury. recognized by by
case,intrial court this so far ofas it affects onevery Reagan,

the itdefendants, who was found ahad threatened with fine a
man once but not then a member of a union.

It is however that this method of intimida­urged although
tion is ofan invasion the to a freegenerally employer’s right

andmarket therefore when the is exertedintimidationillegal, yet
a union its members in with its in aby accordanceupon by-laws

strike whose is it is To thisand theobject legal, justifiable legal.
obvious the ofis that rule isreply freedom to contract founded

of that each to a contractupon principles public policy, party
is interested in the freedom of the canother that it makeparty,
no to to thedifference the or in thepublic employer (who pres­
ent is the othercase that the intimidated is orparty), person
is not a member of the In either case theintimidating.society

intimida-;and cause,is the is thesame from sameinjury namely,
tian. The is noworkman Infree.longer PrintingLongshore

Howell, 527, court,v. 26 Ore. ofCo. the after thespeaking gen­
“rules, Ijeral of labor makeunions to thus:right proceeds

understood, associations,however,must be that these like othei.
forsocieties, must their thevoluntary membershipdepend upon
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free and untrammelled choice of each individual member. No
resort can be had to methods of kind tocompulsory increaseany
or or maintainkeep suchup Nor is itmembership. permissible
for associations of this kind to enforce the observance of their
laws, rules and orregulations violence, threats intimida-through
tion, or to methods that wouldemploy any induce intimidation
or ofdeprive persons freedom of action.”perfect

The on this matterkeynote is struck in Booth v. 65Burgess,
“226, 233,Atl. in theRep. No surrenderfollowing language:

of or toliberty abidevoluntary on theagreement by by-laws
of the whopart coerced,are first made thememployees whenby
enter their labor can .they unions, . . affect the of-theright

to market,a freecomplainant which he will for allright enjoy
it be worth if thesemay are to exerciseemployees permitted
their The be able toliberty. surrender theiremployees may
own butright, cannot surrender thethey ofcertainly rights
other Marr,Boutwell v.parties,” 71 Vt. andciting 1, Berry v.
Donovan, 188 353.Mass. And in v.Downes Bennett, 63 Kans.

“653, there is a662, of the"recognition same doctrine: This is
not the case of a union or association of itspersons intimidating
members from in a service offeredengaging specific an em-by

and and to beployer, entered. Instanding ready open such
cases, on a of continuous causedshowing todamage by inability
secure relief has been afforded.”employees, preventive Boutwell

Marr,v. 71 Vt. 1.
An doctrine leads toopposite For in-strange conclusions.

stance, if ten men banded undertake coercion totogether by
other mentwo from an andkeep doentering employment, they

toin order force thethis for lack of to theemployer, ability get
two, to them the to aemploy (the ten), freeemployer’s right

invaded,market is and if he suffers hethereby proceed,may
ten;in oreither law the ifbut the menequity against ten first

the other men enrollinduce two to themselves in the same
ten, then, said,with the it is the ten menorganization may by

of fines soor threats intimidate the two men asfines to frighten
the and that suchfrom intimidation is nothem vio-employer;

of the A rule oflation law which leads toemployer’s right.
is not to besuch inconsistencies It does not distin-adopted.

and non-coercion,between coercion but betweenguish organized
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distinction entirelycoercion and coercion. It makes asporadic
atotheand the which rightimmaterial toforeign ground upon

isfree market based.
and thatIf it be said that not in themselvesfines are illegal,

answer is that whentheir cannot be theuseconsequently illegal,
a of coer-as a of create kindare used method coercion andthey
are, asinconsistent the of againstcion with a theypersonright

itsaid, heardthat If it be as we haveright,person’s illegal.
said, that fines are becauseinnocent and cannot be illegal they

criminals,are allused as a method ofby governments punishing
that,the answer is that if the is true what a govern-principle

ment to or docrime,do for individuals societiespunish maymay
to aenforce then it thatfollowsprivate by-law providingrights,
for or even death beimprisonment legal.may

eitherit be said that the member fined take his choiceIf may
to the or abide its to he hasleave rules whichorganization by

choice can bethat where there is a thereassented,before and
coercion, is in caseno the answer that almost conceivableevery

short of of the forcesof coercion an actual overpowering physical
of victim there is a choice. whothe The presentshighwayman,

his undercocked to and demandsthe travellerhis pistol purse
hisof instant death in case of a choice.refusal, offers victimpain

or refuse InHe either his and and die.give purse live,may up
1, had a either106 Mass. the victim choiceRutherford,Carew v.

soto a fine take the of a And theor refusal.consequencespay
orof a labor has the choice either to the finemember union pay

isdifficult to that choice inleave the Is it realize whatunion.
Is to thatof labor? it too muchthese manyorganized saydays

for ais indeeddifficult, impossible,times it very practically
atfor himself andWorkman to bread his family workingget by

It is true he has ahe union.unless is a member of ahis trade
it, is notbuthis fine and not itbetween payingchoice paying

him some­not the coercion upona hard one? Mayfrequently
is not a freeand effective? Such choice.times be most severe

free mar­men ais notAnd a filled with such reasonablymarket
Marr,the of Boutwell v. 71thisket. In connection language

“The cannot belaw1, seems and appropriate:Vt. significant
toan associate memberofinitialby any agreementcompelled

northeofchoice but that majority,as one nohim havingtreat
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as a in action taken. Thewilling whatever beparticipant may
of for thevoluntary ofacceptance by-laws providing imposition

coercive fines does not make them and collectible. . ..legal
The fact that the relations and deemed essential to aprocesses

are within the andrecovery ofbrought membership proceedings
an cannot the result. seesThe law inorganized body change
the member of an association of boththis character the authors
of its coercive and the victims of its unlawfulsystem pressure.
If this so,were not men could their fellows of establisheddeprive

and evade the ofrights, workingduty compensation simply by
an association.”through

If it be said that without be indi-fines the same result may
reached the tworectly by organization exercising rights,by

the to a member and the to annamely, right expel right charge
return,feeinitiation his and thussince the same resultupon may

be is harmed if it be reachedreached,legitimately nobody by
the is iffine, that the of and the subse-reply purpose expulsion

initiation befee each a of one and the same transac-quent part
tion, fine,the of a and the two acts are innamely, imposition

the whichsubstance the intimidation fine isprocedure by by
exercised, intention,and such is the then be athere may strong

suchreason for that a is one a fineholding procedure imposing
however,be treated as such.and should eachOrdinarily, sepa-

should treated andact be itself its it-rate by validity judged by
fact that andself. The executedseparately independently they

have the effect of a fine is immaterial theincidentally on.may
of the to The fact that a result be inci-fine.right mayquestion
reached in one does not show that the same resultdentally way

inreached anotherbe lawfully way.may
we ofthis cannot lose theIn considering question sight great

It should taken into account whenof beorganization.power
drawn thewhere the line should be betweenisone considering

ofto and the work-a free market rightof theright employer
coercionwith market thethroughinterfere thatto bymen

whattrue that onelabor It is notof a union. universallyrules
of men action do.maydo number concertedman any bymay

572,Walsh, J., to192 Mass. after alludingv. Loring,In Pickett
“combination,of The resultincrease power by says:the great

of coercion on the of a ofcombinationthis greater partof power
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is that is for individual is not the testindividuals what anlawful
individuals;of to statewhat is lawful for a combination of or

anit in it is foranother there are lawfulwhichthingsway,
to for a ofindividual do which it is not lawful combination
toindividuals do.”

This of of thelabor to better the condition la-organization
borer is isnatural and There can be no doubt that itproper.
the effective themost effective in whichway, perhaps way,only
as the of the of the laboreragainst organization capital rights
can be In labor unionstheadequately protected. many ways

laborer;have succeeded in the ofcondition the and sobettering
far as their and meansultimate intentions the used in accom-

them are are entitled to to theplishing legal they protection
ofextreme limit the law.

But their must not be so far topowers extended as encroach
the of others. isrights It clear that ifupon the to in-power

finetimidate be oneas of the whichby regarded laborpowers
exercise,unions then freethe to amay rightfully right market

— —labor,for free,even the of the laborer to be isnay, right
with,interfered to the both of the andseriously injury public

the as well theasemployer laborer.
“White, 255,In Martell v. 185 Mass. it was said: The right

of rests the doctrine that thecompetition upon interests of the
are best subservedgreat public the andby permitting general

natural laws of business theirto have full and free operation,
thisand that end is best attained when the trader is inallowed

his tobusiness freemake use of those laws.” So of competition
labor;in and so of between thecompetition and em-employer

The contest between them isployee. on aonly competition
Knowlton, J.,wide basis. As was said C. inby v. Dono-Berry

“van, 353, sense,Mass.188 358: In a broad the con-perhaps
forces be Ifcalled thetending competitors.” contest bemay

carried on under the rules which the law ofregulate andsupply
demand, those on sideeither to actleaving under theengaged

business,and natural of fromlaws free artificialgeneral coercion
or as the wordsintimidation are understood in thisordinarily
connection, ;then neither tohas the ifbutparty right complain

loss,coercion or intimidation threats of a direct dueby personal
not to causes out orof the situation to the sitúa-arising logical
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tian, a cause no natural situationbut to relation to thehaving
inconsistent with the basic of ofand freedomentirely principle

business,natural ofaction under the laws then there is cause for
a of coercionmethod must be declaredSuchcomplaint. illegal,

of the of the andas in violation all concerned to aright public
market, is,laborfree that a market where allreasonably may

under this basic of freedom.act principle
of these considerationsIn and of othersview more setfully

White,in v. which not inforth Martell are here andrepeated,
of ofMarr,Boutwell v. ubi a the court aresupra, majority opin-

the sense of is thation that the thething princi-overwhelming
that the of the is not to coercion orright employer subjectple

orintimidation threats of to the orby personsinjury injury
him,of in thelaborers market to meet shouldstandingproperty

coercion andto the intimidation exerted labor unionsbyapply
members or threats of othertheir fines fines.byupon Any

inconsistent the of aconclusion is with existence reasonably
market to which both the and thefree labor employer employee

are entitled.
case,has to nor areOur attention not been called weany

of in which the here involved has beenaware precise pointany,
discussed, is inconsistent which wewhich with the conclusion

are not of case in which it hashave We awarereached. any
to insistthat where a third has a thatbeen rightadjudged party

rulehe deals shall free from coercion thewith whom bethose
or ofto acts of fines threatsdoes not coercive by wayapply

fines, or a associationto be voluntaryimposed, byimposed
with its The case of’its members in accordance by-laws.upon

Woods,Matheson was in Plant v. 176explainedBowen v.
in wasin that case nor Pickett v.Mass. 492. Neither Walsh

same becoercion fines. theevidence of And maybythere any
476;Q. B. D. 21Co. v. 15of Mogul McGregor,said Steamship

544; 598; that caseQ.23 B. D. C. 25. InQ. B. D. A.[1892]
under cer­was a withdrawal of trade advantagesthere simply

—had oneThe defendants twoconditions. prices, pricetain
customers, for another class:of and a different oneone classfor

in of fine. As statedthe nature anwas arbitraryThere nothing
598, 622,D.J., Q.in the as in 23 B.L. case reportedby Fry,

“ thein the whichwas substance weapononlyCompetition
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use their rivals in trade. Nointended to againstdefendants
molestation, intimidation,violence, orfraud,of usingthought

the defendants.”was entertained See alsobymisrepresentation
Q.21 544,of C. B. D.J.,Coleridge,thecase languagein same

Chancellor,Lord A. onC.552; ofthat Halsbury,and [1892]
“ thea most careful of evidenceAfter studyas follows:36,p.

discover donecase, unable to thebybeen anythingin this I have
of traders other than an offer ofof the associatedmembers body

dealwho withto would exclusivelyreduced freights persons
43 of thethem”; Watson,of Lord on sameand that p. volume.

aof this number of casesIn the opinion largepreparation
consulted,hereinbefore named have beenin to thoseaddition

Stoerkel,Brownare the 74 Mich.which v.following:among
128;Smith, 199 Penn. St. Fuerst269; Flaccus v. Musicalv.

155;95 N.Union, Burns v. Brick­Mutual Protective Y. Supp.
Union, Y. 361;Protective 14 N.Benevolent Mas­Supp.layers’ &

Walsh, 2 C. P. 1Association v. Froelich v.;ter Stevedores’ Daly,
Association, 383;93 Mo.Mutual Dore­Musicians App.Benefit
608; Hollis,BohnIll. v.mus 176 Co. 54Hennessy,v. Manuf.

223; Q. 715;1Russell,v. B.Minn. WabashTemperton [1893]
Hannahan, 563;121 Fed.v. v.Railroad Rep. Mayer Journey­

Association, 519;2 Dick. Cincinnati,men Thomas v.Stonecutters’
803;62Texas Fed.New Orleans & Railway, BarrRep.Pacific

Council, others,8 Dick. 101. also forEssex Trades Seev. those
White, 255,185cited in Martell Mass. and in Pickettv. v.

192 Mass. 572.Walsh,
is that in theThe result of a of the courtopinion majority

should be a decree andthere the defend-restraining enjoining
ants, and fromservants,their theagents intimidating by imposi-

fine,of a or a threat of suchfine,tion orby any person persons
into the of thefrom orentering employ plaintiff remaining

inor from a ortherein; toway the im-any being party privy
orof fine threat of such impositionany uponposition personany

or into enter into remain the of thedesiring employ plaintiff;
it isand

So ordered.

Sheldon, J. The Chief Justice and I are unable to assent
the of theto the conclusion reached court. We can-by majority
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are herenot ourselves that under such circumstances asconvince
ordefendants should be fromthe imposingpresented enjoined

of theirto fines those membersthreatening impose upon organi-
who, to for underhad,zation work thecontinuing plaintiff,by

assented, liablethe rules to had themselves becomewhich they
im-The is one ofto such imposition. question great practical

law in-it has been said that the theupon subjectsportance;
settled;is- we think it to statevolved not and properyet fully

us to bethe which seem to correct.views
defendants who arethat have instituted orWe assume any

strike, oron who for thean prosecutionunjustifiablecarrying
strikeof a are workmenand maintenance justifiable inducing

the of aeither to leave or to refrain from entering employ plain­
tiff, the use of means are either unlawful in themselveswhichby

a ofwould as an interference with theor superior rightoperate
— either to un­is,that have combined secure anwho,plaintiff,

ofend or to end the use unlawfullawful secure a lawful by
— at rate suchbe restrained frommeans, injunction,may by any

in of a lawful strike asacts furtherance evenspecific wrongful
to cause suchand areare towards theunjustifiable plaintiff likely

in Itto the as to warrant interfering.plaintiff equityinjury
that there was no continu­would not be material in such a case

thethe and ser­contract of between plaintiffing employment
or thehim,thus induced to thatvants who were leave employer

inlabor unionwas of the action of the seekingcomplaining
members, noto its rules its althoughenforce ownmerely upon

who desiredand workmenarose between the union itselfquestion
theto in who were coercedcontinue their but byemployment
in­follow theirfear of fines or of other that mightconsequences

to doc­as thisfraction of the rules of the union. See general
Guntner,255;White, v. 167trine Martell v. 185 Mass. Vegelahn

92; ;Maine, Boutwell v.Pendleton, Marr,166­Mass. Perkins v. 90
1; 443; Booth v.Herold, Burgess,71 Vt. Frank 18 Dick.v.

913;226; Evenson, 149 Fed.Atl. Rep.65 v.Rep. Spaulding
is it doubtedNorQ.v. 1 B.Russell, 715.Temperton [1893]

no toof persuadethe a strike would have rightthat promoters
thewithofa laborer to violate contractexisting employmentany

210,205, and casesMarsters, 195 Mass.Beekman v.plaintiff.
haveNor wouldDavis, they198 294.cited. v. Mass.Reynolds
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of similar disciplinarya the threat a fine or ofright, by any
of theirmeasure, to not a memberone who wasanyprevent

the Read Society,union from for v. Friendlyworking plaintiff.
Angle2 B. 88. v. N. C. 601.K. Haskins 76Royster,[1902]

1.Paul, 151 U. S.St.v. OmahaChicago, Railway,Minneapolis &
Ga. 509.Co. 122Printers’ Club v. Doctor BlosserEmploying

Co.South v. CoalMiners’ Federation GlamorganWales [1905]
A. is Carew v. Ruther­C. 239. This the fundamental doctrine of
ford, 106 1.Mass.

But the Thedefendants’ ones. lan­associations were lawful
Knowlton, J., 294,of in Mass.Davis,O. v. 198guage Reynolds

302, states as to this a doctrine.point universally recognized
No court would thatassert the of a labor union con­organization
stituted in itself an unlawful The aimed atconspiracy. objects

these unions were ones. asTheir main statedby proper object,
in the them,constitution of one of the BenevolentBricklayers’

“is,and Protective Union, to unite all practical journeymen
within the of sounion,thisbricklayers working jurisdiction

that concerted action their interests will beby andprotected
their condition toand render assistance toimproved, injured

andmembers, providealso a burial for deceased mem­proper
ofbers.” The the defendants to formright such combinations

, for the ofor unions their interestspurpose andprotecting improv­
their condition and shortering by securing higher wages periods

of even inlabor, laborers,with other iscompetition undisputed.
v. 192Walsh, 572,Pickett Mass. 580. v. Wheeler,Snow 113

v. 1,179. Carew Rutherford,Mass. 106 Mass. 10. Common­
Hunt, 111,v. 4 Met.wealth 129.

Nor is there now that thequestion defendantsany had the
concerted action to tothrough secure theright attempt attain-

of these lawfulment means of aobjects strike. Ifby the end
lawful,aimed at is the lawful,strike is and is not made unlawful

the fact it is orderedthat andby carried on the action andby
the of a labor union. This isthrough instrumentality the express

of the decision in 294,v. 198point Reynolds Davis, aMass. deci-
sion madewhich was some months and asonly which to thisago,

was concurred in court,member of theby every thepoint only
to thedissent as lawfulness of the ofbeing the strikepurpose

was there considered. Thiswhich means and must mean that
VOL. 200. 9
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aforin awho have strikethe of a labor unionmembers engaged
to itto seek makeit on andlawful have a toright carrypurpose

inunlawfulwhich are neitherthe use of meanseffectual by any
ofexercise others anythemselves nor inconsistent with the by

or superiorequal rights.
strike wasthe defendants’It is in this case thatconceded

one, instituted and carriedit must be treated asa lawful because
shorterof andon for lawful higher wagesthe purposes obtaining
said inas this isof labor. to whatWe adopt questionperiods

that the defendantsItthe follows accordinglymajority opinion.
but to to makenot to on their strike seekcarryhad a right only
means were availa­the use of whateverit successful rightfulby

to us to be the doctrine ofAnd this seems generalto them.ble
either inhas been terms or necessarythe It upheld, bycases.

;Everett, Y.inference, v. 144 189 Mills v. Unitedin N.Reynolds
605; Evarts,v.Y.)Co. 99 Div. (N. RogersStates Printing App.

653;Bennett, 63 Kans.264; LongshoreDownesv.Y. Supp.17 N.
;26 527 v. TradesHowell, BuildingOre. GrayCo.v.Printing

as we under­Council, Indeed this91 Minn. proposition,171.
nor has it been deniedthestand, byis not disputed majority; by

decision.authoritative judicialany
indeed,usthe before has like otherin case everyThe plaintiff

market,labor, to a free labor to haveof a right enjoyemployer
—him, is, toto that he has alabor come rightflowa free of
to for himas are work suchuponsuch men willingemploy

himbe between and them."uponas mutually agreedterms may
beof this found inright may perhapsstatementsThe strongest

thecited in v.cases Brennanmajority opinion.of thesome
Vroom,America, 44 Jersey729. Print­North CityHatters of

759, v.18 Dick. 765. Atkins Fletcher Co.Cassidy,v.Co.ing
Leathem, 495,Quinn A.v. 534.664. C.658,Dick.20 [1901]

follow the now universal current ofdecisionstheseevenBut
ofthe the defendants to curtailin recognizing rightauthority

in laborof the by combiningthis right plaintiff,restrictand
strike the ofin a lawful theirimprovementtounions engage for

conditions, to render their strike suc­in endeavoringandown
means both to secureall rightful unanimityusingcessful by

members and to dissuadetheir own other la­action amongof
of is,thethe That theplaintiff.from entering employborers
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of therelative ato free labor market isright plaintiff enjoy
and limited themodified of its to enter intorightby employees

oran combination to secure or to im-agreement wageshigher
theotherwise conditions of their and for thisprove employment,

to in a strike and to use all means toengage rightfulpurpose
insure the success of their strike and if canby checking, they

so means,do without to wrongfulresorting by stopping,wholly
flow of But,the free labor to so,the if this be mani-plaintiff.

thefestly plaintiff’s to a free labor market is notright notonly
a but itright, is and toparamount must be thesubject higher

theof defendants to combine toright and on a strikecarry by
ofthe use whatever lawful means be in their andmay power;

cannot see howwe this becan further limited than re-right by
law,it to acts which arestricting not forbidden either asby

unlawful in themselves orbeing at with a soundvariance public
the now to be decided is whetherpolicy. Accordingly, question

we can that the members of a labor union have nosay right,
in with established,rulesacting toconformity previously impose

onea fine of their own if hemembers work orupon to con-goes
to for antinues work whom aemployer against strikejustifiable

rules,has been declared in accordance with those where there is
no contractual or on eitherduty side for theright performance
of such work.

said,If we inare what thus far has beenright the answer to
this mustquestion whether thedepend upon of suchimposition

fine is either forbiddena some rule of law or is tofound beby
inconsistent with some of But inprinciple ourpublic policy.

neither of these affirmations can be made.opinion
ofThe allright associations, whethervoluntary formed for
onthe of business or for socialcarrying to es­purely purposes,

tablish and not forappropriate by-laws theirregulations, only
own internal but also tomanagement theregulate conduct of

memberstheir towards each other and in matters theaffecting
interests of the is conceded. the toAndbody, rightgeneral
obedience to suchenforce and suitableby-laws regulations by

See,is besides other casespenalties generally recognized. many
cited, 1, 90;be Westwood,that Rex v. 27 Dow &might Bing.

21; 401;Standish,v. 182 Mass.GouldingC. McFadden v.
341; Nelson, 511;149 Mass. Smith v. 18 Vt.Murphy, Mayer
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Association, 519;v. 2Stonecutters’ Dick. BrownJourneymen
Stoerkel, 269; Hannahan,v. 74 v.Mich. Wabash Railroad

563;121 Fed. Martin Association,v. Nashville BuildingRep.
That fines to be forColdw. 418. for con­2 provisions imposed

duct to the members of such associationsinjurious voluntary
are not either as between the members them­badnecessarily
selves or as members thirdthe conduct of towardsaffecting

in 499.Matheson, Allen,was assumed Bowen v. 14persons
the effect of the fineSee 501. And manifest pro­p. although

measure ofvided for in case was to at 'least a certainthat put
of tocoercion the individual members the association per­upon

ruinous toin had been found to be thesist conduct which plain­
inbusiness, restated and Plantthe decision was approvedtiff’s

492, be of otherWoods, The same saidv. Mass. 500. may176
theas deci­cited in that The tocases opinion. suggestions

Matheson, White,in v. 185 Mass.sion in v. made MartellBowen
255, bar,at noin the case really goand -in the opinionmajority

unlawful;such fine is notfarther than to that a necessarilysay
is is here contended for.but whatexactlythat

be enforced unionsmake the law to laborWe cannot against
towhich ismore than thatin this respect applicablestringent

unionsfor Suchother established purposes.properorganizations
forare formed proper pur­are associations.'voluntary They

lawful, commendable.butare notTheir objects onlyposes.
for whichassociations, theythesome other very purposeLike
their membersthatit importantare created makes highly

bonds, so asthe strongest possibleshould held bybe together
of ain the timeespeciallywork with absolute unanimity,to

all theand bindingor strike. promisesPledgestrade dispute
in suchto abideVoluntary agreementsare desirable.members

under a coer­of the membersthe will of a majoritymatters by
of can­underinfluence, pain expulsion,or evencive pecuniary

unions toof labortheIndeed, rightbe objectionable.not
allor complianceof fine byexpulsion,underenforce, penalty

have beenwhichandwith rules regulationsmemberstheir
for theto bea sufficient majoritydeemed bybecauseadopted

themselvesare not in inappropriatewhichandgoodcommon
toIt iscontinued existence.theirtonecessaryisunlawful,or

that suchmembers organizationsall theirofactionthe united
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atto the resultstheir accomplishand abilityowe their strength
who do not in theagreeaim. Doubtless personswhich they

the or ofin wisdomorof those results efficiencydesirability
them, con­cannot be torequiredto securethe means adopted

will, more thantheir couldanymembers theytinue as against
into members the firstbecome instance.have been compelled

of a that mem­It is of essence voluntary organizationthe very
to be itselfit is and must continue andinbership voluntary;

sides as notthis be so on both as domust long property rights
Woods, 492,come in Plant v. 176 Mass. 502. Flac­question.

v.Smith,cus 199 Penn. St. 128. Longshore Co.Printingv.
Howell, however,26 Ore. So as suchlong,527. membership

and servescontinues the still the for whichorganization purpose
“created, must,”it the will of the individual aswas was said

inthe court Wabash v. Hannahan,Railroad 121 Fed.by Rep.
“ consent to to563, the will of the or noyield majority, organi­

zation whether of intosociety into com­government, capital
or coalition,labor into canbination, ever be effectual. The

individual must in order that the ayield may receivemany
benefit. The of togreater labor forright lawfulorganize pur­

and toposes by organic agreement the mem­subject individual
rules,bers to and conductregulations theprescribed by majority,

is no an in theopen oflonger question this coun­jurisprudence
Taft, J., in ThomasSo v. Newtry.” Cincinnati, Orleans &

817,803,62 Fed. afterRailway, Rep. theconcedingPacific
ofof the a toreceiverright employees organize themselves into

a labor shall takeunion which action as theirto terms ofjoint
“them,and to elect officers toemployment, represent Thesays:

officers ... if choose to such au­they appoint, they repose
them,in onone, order of fromthority any may pain expulsion

union, totheir leave the of their be­peaceably employ employer,
ofcause of the terms their areemploymentany unsatisfactory.”

Association,In v. 519,Stonecutters’ 2 Dick.Mayer Journeymen
it that members of the defendantappeared association were

to in the ofcompelled acquiesce decision the ma­practically
toand strikes abstain fromin or forjority join working par­

ticular forfeiture ofemployers by membership consequent upon
“scabs”;declared and wasthis not interferedbeing with by

nocourt,the other coercion or actual violence been used.having
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in Stoerkel,same rule was Brown v. 269,The 74 Mich.applied
from a labor union forto notsuspended in apersons joining

The of rules as herestrike. such are in andvalidity question
beof to under them after due notice and hear­penalties imposed

toin the rules was either declared oring conformity recognized
Walsh, 572,in v. 192 ;and assumed Pickett Mass. 575 Fuerst v.

155;95Union,Mutual Protective Y. v.Musical N. BurnsSupp.
Union, 361;Protective 14 N.Benevolent &Bricklayers' Y. Supp.

2 P. 1;Master Stevedores' Association v. Froe­Walsh, C.Daly,
Association,lich Mutual 93 383;v. Musicians Mo. App.Benefit

and 23 Law BulletinUnion,Moores Bricklayers'v. Weekly
495,Quinn Leathem, fines48. In v. A. C. the(Ohio) [1901]

inwere not treated as themselves butimposed objectionable,
was the that hadthe decision the defendantsput groundupon

not of their asacted, for own interestsadvancingany purpose
but for the of thesoleworkingmen, purpose injuring plaintiff

inin his trade. of Lord 514.Stroud,See Solanguage p.
Hatters, Vroom, 729, was assumed44 itBrennan v. United

fines, $500,thethat the of even to amount ofupimposition
lawful; thebe but the case turned the fact thatuponmight

such asnot had notice and trial werehad guaranteedplaintiff
v.rules the In Booth 65 Atl.to him the of union. Burgess,by

226, wasof the fines to enforce a strike whichthe objectRep.
asor in of a suchthe naturewas merely boycott,sympathetic

Walsh,in Pickett v. 192 572.held to be Mass.was unjustifiable
348,Brotherhood, 214 Penn. St. aUnited strongIn Purvis v.

anthe coercion of byemployer sympatheticdecision against
his it was assumed thecustomers,strikes throughoutagainst
officers of the labor union would not have beenthat theopinion

means their ownfrom enforcing by peaceful uponprevented
union its members to woi’krules of themembers the forbidding

material; would include the toand thisnon-union rightupon
rules.those In Steam­the Mogulestablished bypenaltiesimpose

Q. 598, on in23 B. D. affirmedGregor, appealv. Mc­Co.ship
ofthat to the rules25, conformityA. C. it appeared[1892]

dismissal, a severerofawas enforced penaltythe association by
mere whichthan a penalty,more drastic pecuniaryand remedy

thisandbe enforcedcould usually only by expulsion,practically
but;thethe upon (p. 30)relied plaintiff appealwas uponfact by
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both Morris to treat this threatLord and Lord declinedWatson
43,of as 49,intimidationexpulsion any wrongful (pp.involving

Indeed, be denied that thosewe do not understand it to50).
the unions declined to in the strike whichmembers of who join

thewas were liable to unions inordered actingexpulsion by
faith; and as that the defendants areitgood pecu­appears

of the fines threatened couldirresponsible,niarily payment
of ahave been enforced And the memberby expulsion.only

union in ac­whom such a fine has been lawfully imposedupon
cordance which he himself as­with to hasby-laws previously
sented, is in no of ain therespect predicament highwayman’s

hasvictim who the bare of with his tooption moneyparting
orsave his life of his life hiswithout savinglosing thereby

The situation of one himself towho findsmoney. compelled
choose healternatives,between two distasteful,however which
has andhimself is unlawful,neither of whichuponbrought
is in no to that isof one whoway comparable compelled by

force to elect between to one of alter­twowrongful submitting
native both of which are Aninjuries, unlawful. argument
which rests such a is withoutupon foundation.comparison

fines,Nor can we that the of not in themselvessay imposition
and not tounlawful the re-asinjurious plaintiff theyexcept

strict an inferior the lawful exercise of aright by higher right,
is to be as to a soundregarded contrary public policy. Gloomy

of results to bevaticinations the ex-injurious fromapprehended
cessive which labor unions their combina-power may acquire by
tion of individuals intomany one do not us.body greatly impress
The of hitherto has not been foundpower capital insufficient to

other than fromprevent theproper advantages being gained by
labor,of nor does it to usseem be in-representatives tolikely

sufficient in the future. itIf shall that there such aisappear
cannotwe alter the law to labordanger, unions theyet by denying

and which the law lawfulto allrights powers associations.gives
notThe law does so ado vain as to theallow formationthing

of labor unions to theirand declare to initiate and lawfulright by
onmeans to a thenstrike, and refusecarry justifiable them the

use of the meansonly which theirpractical by acknowledged
see,secured. cited,can be And beside casestherights already

420, 430;v. 159 Penn. St. BohnCote Murphy, Co.v.Manuf.
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223;54 Minn.Hollis, Brothers 19Macauley v. R. I.Tierney,
,are cases255. The boobs full of the ofrecognizing laborright

tounions their rules theirenforce members inupon a reasonable
There but thatare few cases discussway. by-laws authorizing

the fines rules;of for a violation of for theirimposition validity
is almost It is believed that ofconceded. mostuniversally the

inthousand thislabor unions and Greatcountry Britainmany
such or whichháve a rule under areby-law, they acting to-day

from Inwithout one. such action are in ourcomplaint any they
a iswhich ofjudgment adoptingsimply principle general appli­

cation for similar purposes.
is trueIt of course that no man can be atlawfully compelled

of menthe mere dictation other to abstain from forworking
such and such of labor as he beprices will-during periods may

to but it is no less true that when one chooses vol-ing accept;
theto unite with others of. same craft in anuntarily forming

the offor about the unitedorganization purpose bringing by
of its membersaction all more favorable conditions of employ-

ment, bound, hehe is so as desires to remain a member oflong
to submit certain limitsthat within his own free-organization,

of actiondom alike of and to the of hisjudgment judgment
associates, his conductand to conform to that standard which

for theshall to be best allhave interest of and ofagreedthey
of would beeach. action otherimpossible upon terms.Unity any

of such a haveall the members a to ex-body rightAccordingly,
andand reasonable rules toappropriate penaltiespect, by pro-

of such terms.the observance Those whofor,vide desire to
ofthe members such must this toorganizationsemploy expect

ofhave no to thecase,the andbe right complain requirements
rules, reasonable enforcementand of their eachuponof such

extent,the of such To thisother members organizations.by
to a free labor market mustrelativethe employer’s right yield

of the to combine and to actto laborers inthe higher right
for better terms fromunison the of theirpurpose obtaining

words, the ofIn other angeneral rightemployer. employer
union,to hire does not ato into the laborersmarket deprivego

strike, of the toon a lawful use itsrightin uponcarrying
members, offor the them toindividual purpose keeping up

members,as theof their such all influ-the dutyperformance
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use, includingcouldenees that otherany organization properly
is ansuch influencesof fines. to userightthe Theimposition

ofThe interests the employerand right.independent paramount
toto and must it.are subordinate this right, yield

fines or ulti­this of theDoubtless disciplinepower by by
mate cannot be resorted to forof expulsion properlypenalty
the or forunlawful,of conductpurpose intrinsicallyrequiring
the inof a tomember ac­purpose joincompelling minority
tion ultimatethe of which is to a third person.object damage
Ertz v. rulesProduce Co.82 Minn. Just as the173.Exchange
of an cannot ac­association its who donemembers haveprotect
tionable to a third so who has sufferedinjury aperson, plaintiff

the of itsinjury enforcement its rulesby and penalties upon
own formembers a allowedbewrongful purpose may properly

1,a Carew v. a strikeRutherford, Mass. Ifremedy. 106 10.
should be declared for an unlawful it bewould illegalobject,
because of its and all theobject; members to maintaintrying
it direct orby indirect action betheagainst employer might
liable in and sodamages to would besubject injunction. They
liable as much ajust without theby-law authorizing imposition
of fines as with one. labor anAny organization acting against

to himemployer prevent from on his business iscarrying acting^
itsif action is withoutunlawfully The caselegal justification.

Marr,of Boutwell 1,v. 71 Vt. well have beenmight put upon
this inand our ourground; of White,own case Martell v.opinion

255,185 Mass. should have been doc­rested a similarupon
trine. But if the aof strike is andobject commendable,legal
an effort to the memberskeep the oftogether by imposition

iffines, be, underneed a is alsoby-law adopted, legalpreviously
and commendable.

The cases that we have foundonly which in areprinciple
to our 1,Marr,conclusions are v.contrary Boutwell Vt. the71

of which wereasoning as erroneous,ill-considered andregard
and Martell v. White, 255,185 Mass. in which a of thismajority
court thefollowed Vermont indecision. But Martell v. White

“it was assumed that the fine was so as to(p. 262) large
“amount moralto coercion,”intimidation or and used aswas

enforcea means to a not iiiabsolute its nature butright
“conditional,” and was inconsistent the conditionswith upon
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” ofthe rested. None these conditionswhich areright applicable
made in thisThe case went nohere. furtherfindings than that

was exercised thesome coercion upon membersstriking of the
oftheir fines.unions Weapprehension haveby seen that the

threatened were not inwhich werefines unlawful,themselves
thewith of theby-lawsin accordance unionsWere of which the

members, and were instrikers were imposed withconformity
was towhich inconsistentparamounta of theright any right
do not consider that the decidedWe inpoint actuallyplaintiff.

was inconsistent withMartell v. the view hereWhite necessarily
far, however, theas doctrine oftaken. So that case isgeneral

fines for a violation of rules into lawfulimposedapplicable
and to be enforced for anot eitherthemselves sought purpose

tounlawful or or inconsistentopposed publicstrictly policy
of the we arewelfare not willingwith the community,general

thethink that court canit. do not distinguishto follow We
smaller fines,of and oreffect aslargerthe coercive saybetween

do, reason theirofthat merelymatter of law they by magnitude,
finesAll areintimidation. coerciveto moral necessarilyamount

if have effect The state-their whatever.they anyin operation,
the attention of acall member ofment that simplythey may

fact of the of some innocentto the infringementan organization
an extra incentive to theserve as ofperformanceorregulation,
understand to and to have beenbe,we mani-some absolute duty,

that thea concession of coercionbe,to degreeintendedfestly
be a one.in some instances Per-properexert maywhich they

fines sometimes be foundor mightexcessiveunreasonablehaps
we think itintimidation; but better to thatto sayto amount

not found to bein excessivehere question,fines as aresuch
todeclared be unreasonable un-to oramount, are not bein

under rules or whichare by-lawsimposedwhere theylawful
are forreasonable,and imposed justifiableare themselves proper

usefulto serve- ends for aand are well adapted para-purposes,
whose conduct are toof the theyparties guide,mount interest

orabsolute ofsuperior ainterfere with rightnot anyand do
his relativetoan rightsor work injury dispropor-third person,

and to comeat reasonably expectedaimedto the goodtionate
of the association.members Downs v.to thethemofreasonby

Kans.Bennett, 63 653.
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substance,said inhas beenTo whatrepeat already what.
tois its failureto us the of theseems fallacy majority opinion

in case wasthe the strike this upon justifiableact fact thatupon
that actionIt follows theand of course lawful.wasgrounds,

strike,maintain theunion in toof each member of the trying
exercisedforce, or intimidationwithout or coercionwrongful

inter-one, It not anwas and lawful. wasany justifiableupon
seen,because, we haveference with the of the asrights plaintiff,

business without inter-the of an to conduct hisright employer
hisin the is subordinate to the ofference labor market right

strike instrike maintain the a lawfulto and toemployees
this of the theAs employeesmanner. against right employer

to him orto labor flow uninfluencedhas no have theirright
undiverted.

decree of theare of that theweAccordingly, Superioropinion
shouldCourt be affirmed.

Lorinq, ofJ. For the reasons stated in the Mr. Jus-opinion
tice I should the thereSheldon with conclusion reachedagree

it notwere for the recent decision made court in Martellthisby
v. 185 Mass.White, 255.

The in Martell was not anv. oragreement White agreement
combination of laborers to their butcondition,better an agree-
ment between certain and ofmanufacturers, quarriers polishers

to and sell to and to work for each other to the ex-granite buy
ofclusion other manufacturers, andgranite quarriers polishers.

This court held such an beto a valid one. Whetheragreement
that was a valid one is not now for decision.agreement up
For the of this discussion I take Martell v. toWhitepurposes

a tobe decision as what means be used to en-may lawfully
force a legal agreement.

theIn decision in Martell v.my opinion White not to beought
in the case atoverruled bar it wasalthough providedwrong,

-laborers and labor unions not sufferwill from ourinjustice
it.standing by

The evils which ensue from a decision whereoverruling wrong
isno involved in it are thaninjustice greater thosefollowing

come from it. be hard towhich It wouldby measurestanding
the to the administration ofdisastrous consequences ifjustice it
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were is bethat the court toa in the ofthought change personnel
the occasion for what has been decided.rearguing

The indecision willMartell v. White not (in opinion)my
work to if it is confinedand labor unionsinjustice employees
to the there is broaderpoint decided and not extended to
propositions.

These broader as em-are Thatfollows: (1)propositions
have a to to better their condition andployees combineright

to do all acts combina-to make the(not unlawful) necessary
antion toefficient one. That ahave strike(2) they right

to ifthat end their demands therefor are notgain bygranted
their and to do all acts toemployer, (not unlawful) necessary

themake strike And that these ofsuccessful. the(3) rights
the ofare the toto have aemployees superior right employer

free flow of labor in his business.
White,There is in inthe decision Martell v. or innothing

the bar,decision in the case at inwhich calls thesequestion
or ofone them.propositions any

that inAll decided v. andwas Martell White all that is up
for decision in the case at bar is that the of a fine isimposition
the use of unlawful means.

decided inIt was not Martell White that inv. case a member
hasof a labor union instituted a strike to(which get higher

forfor to work the inexample)wages, goes questionemployer
rate,old he beat the cannot expelled.

it inwas decided v.Neither Martell White that since the labor
above,union, in the case such aput member,non it can-expel

not, if he to work for the old rate of tothreatengoes pay, expel
the him infor of the rankshim of the laborpurpose keeping

union, is to in the ofthat ranks the strikers.say,
Further, was not decided init Martell v. White that if a mem-

is toin case above becauseput expulsionber the he hassubject
■forunion and to work the lowerthedeserted rate ofgone pay,

toat him theunion is not liberty uponthe of aimpose payment
for the as acommon benefitof condition of his rein-sum money

such a case the union is notIn tobound thestatement. expel
to himis at take back. OnIt the other hand,deserter. liberty

him at samecan and the time is atid toexpelsince takeliberty
take him back on asit can such terms itback,him choose tomay
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uniontheof a sum of tothe moneypaymentimpose, including
the benefit.for common

thisto do tosince it do this it threatenAnd may mayfinally,
theto work at olda member from backsuch fellow goingkeep

in whichof There is Martell Whitev.lower rate nothingpay.
to union.to this a labordenies or denypretends right

a labora member ofA imposed upon desertingpayment
not,isstated above wordsunion under the circumstances using

is a fine isa difference that imposedfine. The uponaccurately,
for while he was a mem-member the by-lawsa former breaking

whether the member returnsand can be collectedber, deserting
not,or while such a sum as is describedto the of the unionranks

of a whois a condition the reinstatement member hasofabove
is cannotor to and be collectedbeen expulsion,subjectexpelled

does not choose to be reinstated.the memberif
there is a fineBut difference between a and such aalthough

above, theas is described difference between the two ispayment
tono labor unions. So asof a laborconsequencepractical long

a member who isunion can upon toimpose expulsionsubject
sum of aof a as condition of his reinstate­the payment money

ato fine to thatment, the itsright word accurateimpose (giving
is of no No labor union inpractical themeaning) consequence.

to collect a fine from a memberever who hadattemptedpast
and did not seekthe union reinstatement. And noleft labor

find toever it worth while enter on suchunion will litigation.
the Itis not candle. is becauseworth theThe differencegame

notthese two is ofbetween thatthings practical consequence I
Whiteshould not bethat Martell v. overruled.think What we are

the at bar are the rulesin case whichpracticalwithdealing gov­
forinstituted a If astrikes proper purpose.ern properly wrong

made, it ifhas been had better stand it does not workdecision
said, the inAs have if decision Martell isI v. Whiteinjustice.

work and for thatit does not reasoninjustice,extendednot (in
the casenot to be overruled in atit bar.oughtopinion)my

isthe case at bar covered thethat decisionof byI am opinion
the indecision Martellv. Further that v.Martell White.in

in this that thecase,not to be overruled and plain-oughtWhite
in the ofto the decree stated ais entitled opiniontiff majority

the court.of


