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vs.Frederic J. Stimson Inhabitants of Brookline.

10,January 28,Norfolk. 1908. February 1908.

Hammond,Knowlton, J., Losing, Sheldon,Present: C. & JJ.

Watercourse.

river,waterway, connecting parts windingIf an ancient ditch or two of a was con-
town,pursuancein partstructed 1652or 1653 in of a vote of a and then ran in a

through land,ofor all its common andcourse if when the ditch was cut the
throughof the river itwater flowed without artificial aid and thereafter there

part every year, dammed,in it allwas water a of the time inor until it was it
having large‘flow, running throughat times a the stream ditchsuch can be

acquired watercourse,to have of afound the character natural so that one who
ditch,upper openingland on the belowowns river the of the whose land is

flooded, ditch,damming throughof remedybecause of the the outlet has athe
againstin of the dam.tort the constructor

riparian injured byof isIf the land a owner- the obstruction of a stream which he
right watercourse,kept open remedy byas ahas a to have his an action of tort

showingagainst away bythe obstructor not taken or diminished thatis the land
riparian proprietors positionall the in likeof other a on the river suffered

damagesimilar the samefrom cause.
riparian injuredalleges byA owner beenwho that his land has the obstruction of

open watercourse,right kepta stream which a to have as a inhe has order to
injury,allegedan damagemaintain action for the need not show actualof tort

present injuriousenough appearsitin his use It is if that anof the land. effect
produced upon by of suchpropertyis his the maintenance the obstruction as to

acquirelapse rightbydiminish its value if obstructor of time should a tothe
maintain the obstruction.

forTort to sustained thehave been by plaintiffdamages alleged
to his land situated on the of the Charles River,bank thethrough

Dedham,the defendant of Ditch in reasonbydamming byLong
of the that water inwhioh the of theplaintiff alleged quantity

ditch,River increased endCharles was at the of the andupper
the landthat water made on the of thewas thusplaintiff,higher

land, tohis two the entranceabout miles belowcausing Long
runs,Ditch as and unfit forthe to becomeriver marshy raising

aandor alsocattle,hay partially destroying roadwaypasturing
on the November 4,1901.land. Writ datedplaintiff’s

J., theAt the trial in Court before Hardy,the Superior jury
defendant; anda the thereturned verdict for plaintiff alleged

inis described the whereThe evidence opinion,exceptions.
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of theand the portionalso the forplaintiff’s rulingsrequests
'described.to them arejudge’s charge relating

Livermore,H. for the plaintiff.
B. for the defendant.Fitzgerald,W. Turner 8.8.$

C, tends to showThe in thisKnowlton, J. evidence case
that, is aMeadows,at a in Broad thereDedham called theplace

ischannel of the whichor the surfacedepression ground,along
Ditch, in there is more or lessknown as which water.Long

TheThis ditch Charles River at each end.connects with the
course,a circuitous such that the distanceriver takes very

ditch,ends the measured and wind-between the of the curveby
miles,river, orof the is six while the theofings eight length

ofditch the meadows is about three aonlythrough quarters
a river,The is on the aboutplaintiff riparianmile. proprietor

two miles down the stream from the end of the ditch.upper
landThe defendant owns which ditch inthe runs thethrough

andcourse,of its it has built a dam there which theupper part
sets back so ascontends water to increase inplaintiff the flow

below,the river to of his realthe estate. It undis-wasdamage
ancient,the andthat ditch is thereputed was evidence tending

“to show that it was across thecut Broad Meadows from river
”to river in 1652 or 1658. There was evidence on ofthe part

flow,the that times it aat has andplaintiff he contendedlarge
which,a unobstructed,that it was watercourse so as it waslong

a ofcarried substantial the water of the Charlespart River.
The introduceddefendant evidence to show that it hadtending
become or lessmore obstructed the ofby growth vegetation,

bushes,and and thetrees construction aby of road across the
lower and other orit, causes,end of natural artificial andby that

itfor more than had ceased to atwenty years he natural water-
course, one,if it ever had been which the defendant denied.

contended,The defendant also and introduced evidence tending
show,to that the erection of the dam had no effect theupon

ditch,of couldamount water which thepass because itthrough
mentioned,thanwas lower the road above and because of the

obstructions, and noother that it had effect the ofupon height
the the land.water on plaintiff’s

A fundamental was whether Ditch was a water-question Long
course, in allwaterthe which who bepersons affectedmight by
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obstruction,it were to have flow without as if it wereentitled
watercourse, anatural or it drain,a whether was mere dug

to off andsurface water water thecarry percolating through
ground.

ancient,The that,evidence tended to it wasshow while very
of artificial aconstruction. .A record of town of themeeting

1652,of inDedham,town held the it as a water-refers toyear
Meadow, that,to thecourse be cut Broad and indicatesthrough

course, Thein a or all its ran commonland.of itpart through
atthe that it was cutinfer from evidencejury might through

that the riverabout time from the river at its terminus toupper
it, that thereterminus,at its lower that water flowed andthrough

in a or all the time in since.has been water it of every yearpart
that to bethe find it ceasedhand,On other yearsthey might ago

watercourse,a if it was one formerly.
for toThe made numerousplaintiff requests rulings relating

“that,watercourses, one of onthe law to which wasapplicable
an ancientfind that Ditch isthe the shouldevidence jury Long

“ law is if the ditchAnother was: The the samewatercourse.”
1652, suit, ifin more the as itwas or than beforefifty yearsdug

a naturalwere watercourse.”originally
these,if of not in the form re-Most, not all could be given

ofsome of them because assumed the existencetheyquested,
find, because, whilethe to and somefacts which were for jury

ofcorrect, lawinvolved some alternative elementtheygenerally
But thedirectedtheywhich was not stated. plainlyaccurately

to the that the mere fact thatattention of the propositionjudge
nota watercourse would necessarily preventwhs artificially dug

it,in a liketime,after those pertain-the existence of rights long
in-was taken to theto a watercourse. Exceptionnaturaling

in thefar as not accordance withstructions so weretheygiven,
plaintiff’s requests.

thisThe to the whethersubmitted the questionjuryjudge
watercourse, and saida or an artificialwas natural watercourse

watercourse,not a naturalto them: “If find that it wasyou
areThere por-then should be for the defendant.”verdictyour

thein doubt as to precisetions of which leave usthe charge
water-aintended make between naturaldistinction that he to

his Alustra-From some ofcourse and watercourse.an artificial
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tions one infer that he meant an artificial watercoursemight by
water,a drain to off surface and that intended tohecarry

include natural watercourseswatercoursesamong artificially
constructed, which were so maintained and used for many years
that to ifbe treated as werethey the courtsought by they

this,natural watercourses. But he did not norsay anything
“like it. said aHe of ditch that is afor notdug drainage,

watercourse;natural that is man.” In an-made bysomething
“other heof the said: A ispart course that establishedcharge

the hand of man a ditch isby not to beby considereddigging
a himnatural We think towatercourse.” the understoodjury
mean that, water,if this a ofwas flow or continu-however large
ous, which had its in the artificial aoforigin agolong opening
ditch to areceive of the of the River,flow Charlespart espe-

in water, watercourse,times of it a naturalcially was nothigh
but anwas artificial and the could notwatercourse, plaintiff

”“Ifrecover. he meant that the term natural watercourse does
not include watercourse which was createdany byoriginally
the man,hand of to determine ofdirecting the flow the water by

construction,works of nat-his instruction that unless this awas
ural watercourse the could not wasrecover erroneous.plaintiff

335,In Freeman 45Weeks, Mich. “Ifv. said:Judge Cooley
common consent the ditch was as a drainby dug neighborhood

and has remained as a for awatercourse series ofopen years,
it to he the same thatrules to otherought bygoverned apply
watercourses.” It has often been indecided both andEngland
America, that made manwatercourses the hand of haveby may
been that,created under such conditions so far as ofthe rules

and concerned,law the of the or individualsof arerights public
are to be treated as ifthey were of natural Baronthey origin.

them,Channell Bracewell,said of of in Nuttallone L. R.v.
1,2 Ex. a“It is natural stream or water,flow of though
in an artificial channel.” Otherflowing cases therecognizing

doctrine are the 11 A. E.&following: Magor Chadwick,v.
Poritt,Holker L. 8 Booth,571. v. R. Ex. 107. v.Sutclife

Q.32 L. J. B. Althouse,v. 93 Penn. St.Reading136. 400.
v. 56Meiklejohn, The isWeatherly Wis. 73. analo­principle

thatto under in realwhich other aregous rights acquired
or au-use. If theproperty by adverseprescription public
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the a formalthorities, legis­representing sovereign power, by
1652,in the Charlesact took a of oflative the waterpart

aand conducted it three of a mile newRiver quarters through
watercourse,and madechannel, a newthereby bysatisfying

otherwise allor of affectedprivatecompensation propertyrights
ifthe there were there would beby change, any, groundgood

established,that afor watercourse wascontending thereby
be treated at once the like a naturalwhich should courtsby

a andtime,after of evenwatercourse. Certainly lapselong
ifafter no more than this watercoursetwenty years, continued

authoritieswithout the of thewith acquiescence publicchange,
reason,interested, there is bothand of uponeveryeverybody

for to itand the same rules of lawprinciple authority, applying
Innatural the ofto a watercourse. the colonyas early years

towns, for were of thethe sover­many purposes, representatives
andas to the of commondispositionpower managementeign

in land within their Attor­lands and boundaries.public rights
Herrick, 307, 310, 312,190 Mass. and cases cited.General v.ney

the mere construction of a watercourseis thatIt conceivable
of to that use all the whoseand dedication property by persons

be affected the withof might by accept­rights property change,
involved,if interests wereance the public mightby public, give

insame it that if itthe would haverightsthese persons they
It isa natural watercourse. to determine forwere unnecessary

undercase what conditions suchconceivable rights mightevery
case,think in the that if the flow ofWe presentbe created.

Ditch asfor was such wouldwater Long many yearsthrough
natural a the waterit a watercourse ofconstitute carrying part

aid,if had artificialthe flow withoutof the Charles River begun
that it a watercourse the samefind was to whichthe jury might

to naturalas are watercourses.applicablerules of law apply
anevidence to thatAs there was show importanttending

meadows,the ditch of the andfor was drainagediggingreason
defendants,other relied on the it wasthere was evidence byas

inof fact for the whether it was ever properjury anya question
kind,of than a ditcha watercourse or moreanysense anything

off andsurface water the landfor throughcarrying draining
it passed.which

a watercourse,treated asshould be theIf this judge rightly
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a dammaintainedif itliablewould beruled that the defendant
flowedhavewouldthat otherwisewhich held back the water
an in-Riverditch, the Charlessent downthe and thusthrough

water, the riparian proprie-to the ofcreased of injuryquantity
that, thisif wasin themtors But he wasbelow. tellingwrong

on the streama all the proprietorsnuisance riparianaffecting
another, notbelow, this ismore thannot one personaffecting

that thean illustration hethe By suggestedproper remedy.
“ Ifand added:indictment,bein such a case would byremedy

thanmore anythis thedam did affect particular plaintiffnot
dam,the thenthe locus ofother owner on the stream below

tosome other courtbe called intothis defendantperhaps might
answer, in Thethan in this an action of tort.” plaintiff’srather

“ canas Theon this was follows:subject plaintiffrequest
land,hisrecover if he to althoughproves any special damage

sustained some othersimilar been riparianhavemay bydamage
TheThis instruction should have beenproprietors.” given.

in hisrule is suffersthat if owner propertyevery riparian damage
owner, he havelike that of other mayprecisely riparianevery

Fairhaven, 5his in an action of tort. Lawrence v. Gray,remedy
110, Allen,13 101.95,Iron Co.114. v. WashburnWesson

Railroad, 122 1. TheBlackwell Mass. plaintiffv. Old Colony
“ factthat the that otherasked the to instruct the juryjudge

Ditch, notin willobstructions had or been placed Longgrown
dam theif the erected byfromthepreclude recoveryplaintiff

free flow of wateror tended to thedefendant contributed impede
to be em-of intendedthe ditch.” The lawpropositionthrough

Allen,Worcester,10in v.bodied the is correct. Wheelerrequest
Sherman591, 137 Mass. 277.Mills,601. Jackman Arlingtonv.

Gardiner,Works, Allen, 213. Monmouth v.Fall 5v. River Iron
the instruc-Maine, in35 there was no error refusing247. But

ofto the flowthat dam tended impedefor the mere fact thetion,
ditch, show that itwould not necessarilythewater through

River as to causeof the Charlesso far affect the flowwould
to the plaintiff’s property.any injury

contends, anto maintain actionthattrue,It is as the plaintiff
of the land actualin his use presenthe is not to showobliged

an effect isif it that injuriousIt is appearsenoughdamages.
dam,of suchmaintenance thethehis byproduced upon property
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defendant, time,of shouldvalue,as to diminish its if the lapseby
Ireson,a 8to maintain dam. Newhall v. Cush.theacquire right

516, Clark,595. 12 520. Peck 142Allen,v. v.White Chapin,
591,195Mass. Parker v. American Co.436. Woolen Mass.

602.
sustained.Exceptions

Mayor Cambridge vs. Railroad Commissioners.of
vs.Same Same.

14, 15, 28,Suffolk. 1908. 1908.January February

Knowlton, Hammond, Loring,J., Sheldon, Rugg,Present: C. & JJ.

Railway Company.Boston Elevated Statute.Cambridge.

1906, 520,authorizing Railway CompanyUnder St. c. the Boston Elevated to con-
subway mayorsubways city Cambridge, Cambridgestruct a or in the of the of
part subway.determininghas no in in onlythe number of stations the His

act,authority regard given by providesin to stations is 13 of the which for§
approval “subway points,his of locations of the stations convenientat with

approaches stations,”suitable andexits and to from streets and suchthe refer-
ring only to tlie exact location and manner of construction of the stations which

plan railway companybeare to built under a of the which has received the
approval commissioners, mayorof the railroad and of inthe determination the
regard approved by being subject byto the matters which are him madeto be

by14 to revision railroad “if determination§ the commissioners such when
satisfactory company.”is not to themade

1906,J.Loring, 23,St. c. 520, was enacted on June 1906.
It was the of and onaccepted bysubsequently city Cambridge,

1906,June it29, the Boston Elevated Rail-acceptedwas by
which for convenience shallwe of as theway Company, speak

company.
28, 1907,On inJune the thewithcompliance pro-company,

of filed3,visions with the of acity engineer Cambridge plan§
”“ the route or location the andofproposedshowing subway

the form and method of construction thewith“general [thereof]
oflocation and stations and Thetracksproposed approaches.”

number of stations shown on this was two.plan
The of was notified of themayor of theCambridge filing plan,

and his it as 3.ofapproval requested required by §


