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“ madewere byThe that the vatsoffered toplaintiff prove
;defendant, that the plain­themthe made forthat covers were

wherethe room theytiff had to tothe upvatshelped carry
he shouldinstalled; if bringthewere that he asked overseer

no, that wouldand that the said theythe overseercovers up,
used while henevercovers, and werenot the the coversuse
of thatare opinionexcluded. Wewas at work there.” This was

In the firstit. place,inthe was excludingjudge rightpresiding
fordefendant nearlythethe had continued to work forplaintiff

Thatcovers.installed withoutmonths after the werevatseight
onbeenthat it would haveon samethe case theputs footing

wasthe employed,had the been installed before plaintiffvats
153Tinkham v. Mass.and Sawyer,the case at bar comes within
266.159 Mass. ButRubber485; American Co.v.Murphy
as ofcovers partfrom if the defendant hadthat, adoptedapart

assume, an offer ofvats, in absence of evi­thethe we cannot
the atbeen on vatseffect,that that havedence to wouldthey
of thethat time the dyethe time of the accident. At making

filled water tohad the had been withbeen vat boilingbegun,
amixed within foot ofand the wasreceive the dye beingdye,

and boiled there when thevat, to intothe be the vatpoured
was finished.mixing

overruled.Exceptions

Ayer.Doherty ofInhabitantsC. vs.William

24, 1908.20, February1907.Middlesex. November

Losing, Rügg,Knowlton, J., Hammond, Braley, & JJ.C.Present:

Evidence, PresumptionsPublic, highway. Automobile. Statute.Way, inDefect
“Words,proof. Carriages.”burdenofand

”“ 1,51, keepcarriages requiring and towns toin R. L. c. citiesThe referred to §
horses,ways reasonably all “with theirpublic safe at seasons for travellers

carriages,” by power.animaland are those drawnteams
”“ 51, 1, requiringcarriage the of R. L. c.is not a within terms §An automobile

reasonablypublic ways and atkeep safe convenient alland towns tocities
horses, carriages.”andfor their teamsseasons travellers “with

ways reasonablykeep their safe and convenient forbound toand towns areCities
but,automobiles;generally, including properly in ifthat undertakentravel

generally, theyfor areways reasonably safe and convenient travelaretheir
16VOL. 197.
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damagenot resulting specialliable for provisionsafrom failure to make which
required onlyare safety persons usingfor the and ofconvenience automobiles.

51,against 18, damage.,At the trial an actionof of tort a town R. c.under L. for§
plaintiff’sto the alleged by high-automobile to have abeen caused defect in the

way, appeared railwayit processthat a company layinginstreet the of its tracks
throughouthad a level wayuncovered stretch of sand andthe entire width of the

extending thirtyfor feet ofto one side the way,location of the and had oblit-
travel, uponerated the marks of but allowed way. plaintiff’stravel the The

injured through becoming sand,was stuck in the con-automobile but wasthere
flicting-evidence part,accident happenedas to thewhether within travelledthe

entirely way. presidingthe of judgeor of location the instructedoutside The
“ great hap-anyjury importanceit was not ofthe that whether the accident

road, provided, opinion jury,pened in thethe limits the the of thewithout of
properlyplace, obligeddangerous the would be tosand a because townwas

protect dangera if it wereby against such evenor otherwisetravellers barriers
Held, erroneous,highway.” instruction wasoutside of the that thethe limits

dangerous as call for the erec-since a condition towas no evidence of suchthere
road;keep passing that there-of from of the andtion a barrier to travellers out

that, happened outsidejury if the accidentfore the should have instructedbeen
way, was liable.of the the defendant notlimits of the

51, damage18,against L. c. forof a town under R.the trial an action” tort §At of
high-by aalleged in aplaintiff’s to caused defectto the automobile have been

automobile,waytravelling uponway, plaintiff the in anappearedit that the was
byby plaintiff or the defendanteither thebut was no evidence introducedthere

regis-the wasto an or that automobileoperatethat he licensed automobilewas
473; 1905, Held, while,1903, that, if it hadrequired by Sts. c. c. 811.tered as

affirmatively travelling highwaythe withoutplaintiff was onappeared that the
registration operate which wereof license to the automobileor theeither the

ease,statutes, remedy, in thisrequired by have withoutthe he would been
him, presumedby was toproof of he to bebeing of such violation lawthere no

using way lawfully.theand have beeninnocent thereof tohave been

51, 18, auto-L. for to the plaintiff’sR. c.Tort under damage§
in Pointdefectcaused a Sandyto have beenmobile byalleged

totown, boundthe defendant wasdefendant whichRoad in the
for ofthein the Court countyin Writ Superiorkeep repair.

23,1906.dated JuneMiddlesex
Stevens, in areJ. The facts evidencea trial beforeThere was

in thestated opinion.
•or defendantwas introduced the plaintiffNo byevidence

anlicensedwas to operateor thewhether not plaintiffshowing
his auto-or whetherthe highways,automobile upon public

oftheto Sts.requirementsmobile was accordingregistered,
473;1903, 1905, c. 311.c.

evidence, defendant theof the the requestedAt closethe
all the wasthat on the evidence plaintiffto rulejudgepresiding

recover; no evidence whichthat there wastoentitlednot
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defective;would warrant inthe that the wasjury finding way
that, “if the defect in the was one wliieh would not beway

vehicles, recover,to the could notdangerous ordinary plaintiff
even the found ait was defect which wasthough jury danger-

“”;ous to the that,automobile and if foundtheplaintiff’s jury
that the road was safe for oftravel thereasonably ordinary
kinds notwould be warranted in it defectivethey finding

it was not fitbecause for the use ofmerely automobiles.”
time,When of these for the first the defendantmaking requests,

called the attention of the to the lack of evi-presiding judge
ofdence of the automobile ofor license theregistration plaintiff

to it.operate
refused,The were inrequests and his the presidingcharge

the instructions set forth in and thejudge gave the opinion,
defendant excepted.

J. M. for theMaloney, defendant.
W. A. Hogan, for the plaintiff.
Knowlton, C. J. This action towas forrecoverbrought

to the automobile,plaintiff’sdamage to have been causedalleged
a aindefectby which the defendanthighway was bound to

in The roadkeep repair. at the of the accident wasplace being
reconstructed theby Lowell and StreetFitchburg Railway

which was aCompany, to track on a locationpreparing lay
within the on itspartly side andhighway onsoutherly partly
land ofoutside aprivate it. There was onfence the north side
road,of the but no fence or wall on the side. Thesoutherly

old travelled way, before the work of reconstruction wasbegan,
from sixteen to feet wide.twenty Between the travelled way
and the fence on the north side athere was grass-covered space
between three and four feet wide. On the south side there was
a space between andgrass-covered three four feet wide, and
then the sloped and aground upward, was covered with growth
of birches and other trees. In the forplace thepreparing

the theof andrailway, a fromgrade spacehighway twentyfor
it,to feet south of was cut a ofthirty down distance between

inches,and a of sandtwenty-four surfaceforty-two leaving
three hundred or four inhundred feet the entirelength through

road,width of the and for a distance of or feettwenty thirty
use,south of the road. The road in andwas constant the
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itworkmen had orders to assist teams ifupon heavy necessary,
and didsometimes so. The road was left level,they always
with no holes.

andThe familiar the thatwas with road knew workplaintiff
it automobile,was on there. He with hiswent over ongoing

in afternoon. Onhis from Lowell to the hisAyer, earlyway
in the his machine ran thereturn sand aboutevening upon

level,and then The road was andfeet thetwenty stopped. only
in it was its condition. He made two un-imperfection sandy

sand,ofsuccessful to the machine out theattempts but theget
ofhad sunk to a to ten Hewheels inches. thendepth eight got

horse,a and of laborerswith the who shovelled sand fromhelp in
wheels, use of hisof the and with the andfront theengine, pull-

and hemen,horse the the machine out ofof the thegot sandying
thisIn he broke the automobile. The evidence wasplace. doing

to whether the of theas accident wasplace withinconflicting
of the old orthe travelled outside ofpart thehighway entirely

inThe theirof the verdict an-way.location jury returning
to the “Was the of“Yes” theplace accidentquestion,swered
for the travel of other thansafe automo-carriagesreasonably

” that an? The instructed the jury automobilejudgebiles was
51, 1,L.the of the R. c. andmeaninga within thatcarriage, §

defendant, statute,of the under that tothe itsduty keepit was
automobiles,forsafe and soconvenient thatreasonably theyroads
theTo this instruction defendant excepted.be protected.might

this has neverby been de­presented exceptionThe question
in River,It was raised Baker Fallthis court. v. 187cided by

decision,immaterial to the and the53, it wasbut courtMass.
it. The contains lan­from thisopinionconsideringrefrained

“ considernow have no occasion toTherefore we whether:guage
a of andin such state smoothnessrepairmust be thatkeptroads

them with assuredcan over The die-­go safety.”automobilean
Danvers, 413, 414,turn Mass.v. 176 referredRichardson toin

River,in Baker Fall was madev. without anyin the opinion
as isa now us. Thisquestionsuch beforeof appearsthought

case,in the isstatement same which madethe earlier thefrom
that a is adecision notof the withinbicycle carnagefoundation

statute,to theof the statute. which wasReferringmeaningthe
1,1786, 81,c. and inin re-enacted theSt.enacted Rev.§first
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1,52, Mr.c.25, 1, 44, 1, Pub. Sts.andSts. c. Gen. Sts. c. §§§
“ con­becourse, is not toitJustice ofsaid,Lathrop Although,

in are ofuse, opinionwefined the kind of thento same vehicles
that itandgeneris,it ejusdemthat should be confined to vehicles

thatbe contendedIt candoes extend to hardlynot bicycles.”
aby gasolinecars of tons’ propelledlocomotive many weight,

machin­withsteam or electrical complicatedor a engineengine
andhorseor power,of seventy-fiveery, capable fiftydeveloping
car­as themore, are ejusdem generissometimes even vehicles

Itin wasto of Massachusetts 1786.known theriages legislators
that, underin from which we have just quotedshown the opinion

Itstatutes, to a is a vehiclea held beismany carriage.bicycle
But it was alsois inused one or more persons.that carrying

“ Thisis athat it a machine than carriage.”said more properly
in a broadtrue It is ais an automobile. carriageofequally

a areof the But its features as of machinerysense pieceword.
as afar than those which it possessesmore carriage.striking

It is as a machine. In the bill ofofcommonly spoken excep­
a ma­tions us is calledbefore the vehicleplaintiff’s repeatedly

inon are calledchine. Cars steam railroads carriages,England
coaches;inand some railroad cars are referred to this ascountry

as the framersbut these are not such were intended bycarriages
first law toof this statute. towns were byWhen required keep

“ andsafe convenienttheir and town reasonablywayshighways
horses,travellers, and at allwith their teams sea­for carriages

no of themsons of the there putting uponwasyear,” thought
ifa as would were tocompelledsuch burden be imposed they

thatin automobilesall of these such a conditionkeep ways
and at allthem convenientlycould over seasons.pass safely

in statute,Horses, and are theteams groupedcarriages together
are those drawn animaland the referred to by power.carriages

runthat intoand town remoteThere are waysmany highways
oflittle In some theand are but travelled. Statepartsplaces

vast stretches ofthat settled there areare sparsely sandyvery
used,surface, but little where theroads that aretraversed by

a automobile sometimes encountersmall wheels of mightheavy
as the vehicle encoun-as an obstacle to plaintiff’sprogressgreat

smooth, at of this accident. Tolevel sand the placetered on the
aall roads would be burdento harden such uponbe obliged
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towns heavier than could borne. There. arebe mountainsteep
roads laid out for the use a small of theof but part public, where,

rain,a down muchin water flows with force. This mustheavy be
the travelled of theoff from roadpartturned andby high sharp

It would be unreasonable to allwater bars. suchrequire roads
for travel withbe convenient atto made automobiles all seasons.

athat frozen toThere are also roads are winter,ingreat depth
which sometimes a surface of soft mud whilepresent very deep,
the is in the No reasonableground expendi-thawing spring.
ture be alltowns would to make such roads convenientby enough

automobiles,of wheels,for the use their small allwith atheavy
seasons. Another sometimes suchappears upon roadsdifficulty

frozen,when are after been insuddenly having rutted athey
time of mud. Such could not be made safedeep and con-roads
venient for use at suchautomobiles times without entireby
reconstruction.

An automobile is not a within the of thatcarriage meaning
inword the R. L. e. 51, 1. Persons ride inmay lawfully§

automobiles, as ride on andthey may lawfully citiesbicycles,
towns are toand bound their safe andkeep ways reasonably

forconvenient travel that under-generally, including properly
242,suchtaken vehicles. v. 14upon Gregory Adams, 248.Gray,

ifBut their are safe andways convenient forreasonably travel
are not for aliable failure to maketheygenerally, special pro-

visions, for the and convenience ofonlyrequired safety persons
automobiles or The law to theusing bicycles. applicable pres-

River, 53,ent case is that stated in Baker Fallv. 187 Mass.
Danvers, 413, Essex,v. Mass. RustRichardson 1-76 v. 182 Mass.

313, Williamstown,and v. 186 Mass. 479.Spring
. that,There was error in the instruction the down ofcutting

travel,the the ofobliterated marks it was notgrade having of
“whether the accidentany importance happened withoutgreat

described,limits of the old road as above inthe theprovided,
of the the sand was a becausejury, dangerous place, theopinion

would be totown travellers, barriersobliged properly protect by
otherwise,or such a ifdanger, even it were outside theagainst

limits of the The should have beenway.” that,instructedjury
if the accident outside of the limits of thehappened theway,

it,nottown liable for nowas as there was to inobligation keep
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that thereof the andboundariesof the way,land outsiderepair
called for the erectionthere asconditionno suchwas dangerous

Inout of the road.fromtravellers passingto keepof a barrier
“147, 151, said,Allen theBoston, Mr. Justice149 Mass.Damon v.

character,unusualmust be of anawhich requires railingdanger
banks,excavations, ordeclivities, steep deepassuch bridges,

roads, and unsuit­sidewalks,andstreetsSpaces adjoining.water.
and atravel, in both andare often left country cityable for open
con­them unless theirnot to fenceor is bound againsttown city

hazard.” Theto unusualsuch as to travellersdition is expose
Na­in Adamsand stated v.same is alsodoctrine applied strongly

429, 110 Mass. 522.tick, Allen,13 and Marshall v.431, Ipswich,
305,110 Mass. Stone Attle­Stockwell v.See also v. Fitchburg,

328, Taunton,Macomber 100 Mass.140 Mass. and v.borough,
255.

that the could not recoverThe defendant’s contention plaintiff
to an automobileof that he was licensedfor want proof operate

and that his automobile wastheupon public highways registered
1903, 473,the the St. c. as amendedto ofrequirementsaccording

311, If itc. is not founded.1905,the St. well appearedby
that he was awithouttravellingaffirmatively proper registration

vehicle, without a license to it wellit,of the or operate might
a in athat he was notbe held traveller on the highway legal

sense, and that the town owed him under the statute.no duty
within the in Richards v.He would be stated Enfield,principles

344, 484,13 148 Mass.Higgins Boston,v. v.Gray, Blodgett
Boston, 8 Allen, 237, Lowell,and v. 119 Mass. 472.Tighe

“5 473, that,of e.1903,the St. as here­Section declares except
shall, ofinafter no after the first dayon orprovided, person

1903, an automobile or motorin theSeptember year operate
laid underor outprivate waypubliccycle upon any highway

statute, under theunless licensed so to do provisionsofauthority
in to theIn 3 there is a similaract.” provision regardof this §

Penaltiesunless it isan automobile registered.ofoperation
a of thesefor violation provisions.are prescribed

road aswas the oneas upon only ridingInasmuch the plaintiff
and ifautomobile, if heit wasan unregisteredin and operating

and he wasunlicensed, to thehe had no relation highwaywas
inthe law referenceas a ofviolatora exceptin no sense traveller
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to the use that be Inmade of the to themight way. regard
of hisright recovery, violation this beof law not treatedwould

as mere evidence of that awas not direct andnegligence proxi­
mate cause accident,of the or as a condition which wasonly not
fatal to his claims. See Newcombv. Boston Protective Depart­
ment,,146 596; Burkhardt, 59;Mass. Steele v. 104 Mass. Spof­

Harlow, Allen,v. 3 176; Kidder 11v. Dunstable, Gray,ford
342. Without whether the court would now fol­determining
low the ofdecision the of the in BostonSmithmajority justices v.
­ Railroad,Maine 490,120 Mass. and the doctrine stated&
in cited,some of cases therein wethe are that aof vio­opinion
lation of the in this sostatute the direct rela­particular affects
tion of the to the in to thetown,violator and theregard way

it,use he wasthat of as to leave himonly withoutmaking
for an caused a defect inremedy theinjury by way.

farSo as the automobile was and theappears duly registered
was licensed.plaintiff The evidence tendsduly to show that

the awas traveller theplaintiff lawfully using way. Presump­
tions both of law and are in offact favoralways innocence. In
cases somewhat when one would avoid onanalogous, liability
the a of lawof violation the he mustground by plaintiff, prove

Rawson, 97,the violation. v. 130Goddard andMass. cases
there cited. See also 193 Mass.v. 297.Temple Phelps,

In the the evidence introducedpresent case theby plaintiff
made a in his favor on this point.caseprima facie

sustained.Exceptions

McCurdy executors,another,& Robertvs.Robert H.
McCurdy another, trustees, & others.&H.

24,4, 1907. FebruaryDecember 1908.Middlesex.

Hammond, Braley, Kugg,Knowlton, J., Morton, & JJ.C.Present:

legaciesTax, Equitable Conversion. Executorand successions.collateralOn
Administrator.and

by 15, 1,ground provided relatingonly which R. c. toon the tax L. the tax-§The
successions,legacies uponimposedcan beand the successionof collateralation

jurisdic-property is withinnon-resident testator is that the theproperty of ato


