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of the inCourt of the defendant onjudgment favorSuperior the
fourth count.

It follows that the must beentry
on the third andJudgment the countsdefendantfor fourth

the on theaffirmed; judgment andfor defendant first
second counts reversed.

Attorney York, Haven,vs. NewGeneral New and
Company.Hartford Railroad

22, 14,Suffolk. November 1907. January 1908.

Hammond,J., Poking,Knowlton, Braley, Rugg,&Present: C. JJ.

Corporation, AttorneyQuo EquityWarranto. Ultra acts. General. Juris-vires
diction, corporations transactingrestrain from unauthorized Statute.To business.

RailroadJudicial Court. Commissioners. Railroad.Supreme

1906, 372,that, givingbefore of St. c. SupremeIt seems the enactment to the
jurisdiction, upon equityan information in in the ofJudicial Court name the

Attorney corporations, amongthe of theGeneral at relation commissioner of
corporation assumingthings any exercisingto restrain domestic fromother or

privilege transactingany anyor kind offranchise or business not authorized
charter, initiative, byby Attorney qüo pro-General hisits the on own warranto

equity quo warranto, mightceedings by an information in in the natureor of
corporationprocured judgment oustinga or decree a domestic from exer-have

althoughright,powers without thecising or franchises unauthorized acts of the
warrant, seek,corporation and did not a ofdid not he forfeiture the charter of

corporation.the
anyremedy quo given adequateby will be wherewarranto not other relief isA

available.
1906, 372, jurisdiction, upongiving anSupremec. to Court in-the JudicialSt.

Attorney atequity the relation ofin in the name General theformation of the
anythingsamong to restrain domestic cor-corporations,commissioner of other

transactingprivilege orassuming anyporation exercising orfrom or franchise
allcharter, covers eases inexpresslyany bykind of business not authorized its

as,grave a charactersoassumption, is not ofwhich such transactionexercise or
charterof the ofGeneral, aAttorney for forfeitureopinionin to callthe of the
quothereby, war-therefore, givenisadequatecorporation ; reliefsincethe and

ain case.maintained suchranto cannot be
street rail-or8, corporationproviding that if a railroad1906, 463, I.c. PartSt. §

■ commissioners, violatedhasopinion of railroadcompany, of the boardway in the
dostatute, sotocontinuesa andcomply theneglects with terms oftoa law or

Attorney forthem, Generalpresent facts to thethey theshallnotice fromafter
' bring inde-Attorney toauthority Generalof theaction, not thelimithis does
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illegal suchproper proceedings unauthorized or acts of ato restrainpendently
requirepublic to himany the interests of the tocorporation in case where seem

should do so.that he

General,an tbeon informationQuo warranto, by Attorney
the Judicial fordocket of CourtSupremeentered on the law

1907,18, that the de-the of Suffolk January allegingcounty
liberties,or was thefendant, warrantwithout any grant, using

for, hold-and of andfranchises subscribingprivileges taking
bonds,stock and and bonds and dividends ofing guaranteeing

and hadcertain street such liber-railway usurpedcorporations,
;ties, and franchises and that the defendantprivileges praying

liberties,be excluded from such andprivileges franchises.
demurred,The defendant as causes for demurrer thealleging

“ The General hath no au-(1) Attorney orfollowing: power
maintainto or this ininformationbring manner andthority

same;as he hath assumed toform thebring this court(2)
hath to andno decide the matterjurisdiction andadjudge things
set in the inforth information andmanner form as the same are

forth;therein itset does not said(3) informationby appear
that facts set forththe therein as to a violation this defend-by

law Commonwealth,ant of the of the or facts toany relating
violation,such beenhave thepresented boardofby railroad com-

to the action;missioners General for hisAttorney in-said(4)
does not set forthformation factsany theupon which judgment

can be rendered theatthereby commonsought law, or upon
which at the common law can bejudgment rendered.”any

a J.,was beforeThere whohearing Rugg, reserved the case
the fulldetermination court.for by

J). Malone, General,Attorney B.(F. G-reenhalge,Assistant
General forwith theAttorney him,) plaintiff.

Jr.,Benton,J. forH. the defendant.
K-nowlton, J. This is anC. information in the nature of a

the GeneralAttorneywarranto aquo by against railroad com-
and a railroad in thispany owning operating Commonwealth by

of its under the ofvirtue laws the Commonwealth.incorporation
“that the defendant hasIt andalleges directly sub-indirectly

for, taken and held the stock andscribed bonds and has guaran-
dividends,and andthe bonds isteed the bonds andguaranteeing

”of certain domesticdividends corporations named, which aré



H., & H. R. R.196 GENERAL V. N. N.Y.,ATTORNEY [197

the laws of thisstreet underrailway corporations incorporated
and isIt thisCommonwealth. guaranteeingholding.thatalleges

1906,St. c.without of and in violation of the 463,lawauthority
Part It that defendant is with-II. also the57. using,alleges§

andliberties,out warrant or the franchisesany grant, privileges
for, bonds,andof and the stock andsubscribing taking holding

the and dividends ofbonds these street railwayguaranteeing
liberties,and has and is saidcorporations, usurped privi-usurping

and franchises. The is that the defendant ex-beprayerleges
liberties, franchises,the saidcluded from and and forprivileges

orders and decrees as law andsuch other justice require.may
A demurrer was filed for four causes therein stated. Of these

waived, first andthe third and the second are thewas same in
substance; so that the two for consideration underquestions the

“stated in brief are: First,demurrer as the defendant’s can the
information, in inthe manner and form it iswhich bebrought,

as an at the Second,maintained information common law? if
can be maintained as anthe information information at the com-

law, it set forthmon does facts whichupon the askedjudgment
law,be thetherein can rendered at common orfor upon which

”at the cancommonlaw be rendered ?any judgment
the limitations infor the statutesExcept alleged hereinafter

to, madereferred no is as to the andquestion power authority
General inof the to his own name andAttorney bring, hisupon

initiative, an ininformation theown nature of warranto'quo
a which has abused or misusedcorporation itsagainst corporate

franchise, has a it,or franchise not tousurped withgranted such
to the as atoconsequences public ofinjurious justify forfeiture

inHis thisits isgeneral authoritycharter. wellparticular
Smithett, 116,3Goddard v. 122.established. Gray, Attorney

446,Sullivan, 163 Mass.v.General 448.
raised the firstThe of demurrerquestion by ground depends,

first, fact that thethe acts of arecomplained such asupon might
done a naturalbe ultraby person, vireslawfully ofalthough the
and directno relation to thecorporation having for whichobject

chartered, and theuponit was further factsecondly, that under
such are tothe statute forbidden docorporations these acts.

General notdoes aver that the actsThe Attorney are of such
forfeiture ofas to aa character therequire original franchise
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to the but asks that it be excluded fromcorporation,granted
“liberties, means,these and franchises.” This weprivileges

acts;that it be if therestrained from thesuppose, or,doing
conduct of the abe treated as the exercise ofcorporation

franchise, itthat be ousted from this franchise.usurped
Our statutes and notdecisions do deal with thisdirectly

8;c. and the that156, 192,L. c. decisionsquestion, (R. 6,)§ §
in inbear it and other States are not Inupon uniform.England
courts,the such conditions wouid seem call for antoEnglish

in General,information the in thiswhileequity by Attorney
Commonwealth, arose,under the statutes when the casesexisting
such informations been inhave sustained cases ofonly public

andnuisance charitable trusts.public GeneralAttorney v.
289,Tudor Ice Co. 104 Pitcher,244.Mass. GeneralAttorney v.

513,183 Mass. 520. General v. Great Northern Rail­Attorney
1 Dr. & Sm. 154.way, General v. Mid KentAttorney Railway,
3 States,L. R. Ch. 100. It has inbeen held sometimesmany

statutes,under local that the ofexercise apowers by corporation
arewhich not authorized its charter, butby which do not affect

the interest so as topublic warrant an ousterinjuriously from
its franchise,corporate be restrained on an inmay information

warranto,the nature of to oust itquo from the of theenjoyment
franchise. Stateusurped v. Portland Natural Gas Co.Oil&

153 Ind. 483. v. Utica Ins. Co. 15 Johns.People 358. State
Standard Oil Co.49v. Ohio St. 137. Stewart v. Father Mathew

41 Mich.Society, 67. v.People Dashaway Association, 84 Cal.
114. State Norwalkv. Co. 10Danbury Conn.Turnpike 157.&
Illinois Midland v. 84 Ill.Railway 426.People, v. NorthPeople

88Chicago Ill. 537. For aRailway, different seeview State
Minnesota Thresherv. Co.40 Minn. 213. Inasmuch asManuf.

derive theircorporations from theauthority Legislature, they
can exercise such as are eitheronly powers inincludedexpressly
their orfranchise, are incidental tofairly the of it.enjoyment
An to do that which is ultraattempt vires is a ofusurpation

awhat would be iffranchise the to do it had beenright granted.
As said Mr.was Justice inby Bradley v. CentralCalifornia Pacific

“Railroad, 1, 41,127 U. S. aCorporate is franchise.”capacity So
211,in v. Geneva 5 Wend.People College, 218, is that,it declared

“ act of a theEvery corporation is the ofaffecting public exercise
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in most courtsiswarranto givenA remedy by quofranchise.”a
even whenby corporations,of usurped powersfor the exercise

to a offorfeitureare not enough justifygravethe consequences
warranto under the R.quoIn L.bycharter. proceedingsthe

intervene,General does not192, the11,6 to when Attorneyc. §§
ex-that the bebe a corporation perpetuallythere may judgment

not con-of the franchise orfrom the exercise privilegecluded
law, Butit is found to have beenferred which exercising.by

a of In thisthere cannot bein such a case forfeiture.judgment
in other States to wean to the decisions whichisthere analogy

inIf General intervenes proceed-the Attorneyhave referred.
statute, a of andhe demand fineunder this judgmentmayings

is madeif his case out.forfeiture
872, that,1906,the c. it would seem in ait not for St.Were

the General anmight proceed bylike the present, Attorneycase
if the unauthorized exercise of theand,information, powers by

a kind as toof such interfere withwas not seriouslycorporation
of of its creation,the thefulfilment corporation purposesthe by

charter, ask for aof its hea forfeiture mightto judg-or justify
and franchises it hadthe which ex-of ouster from powersment

Either such a should be atremedy openwithout right.ercised
full inheld sincethat,it be hasjurisdictionor shouldlaw, equity

courts, inan information ofto our the natureequitygiven.been
maintained thewarranto be by Attorneyof General.mayquo

it to decide thisdo find necessary question.we not ForBut
1906, 372, kind,forc. was conditions of this andpassedSt.the

cases in which theall orcovers exerciseassumptionit expressly
theor transaction of anora franchise unauthorizedprivilege,of

as,such a inis not of characterkind of business thegrave opin-
General, to call for a forfeiturethe of theion of cor-Attorney

material ofThe this statute isfranchise. aspart follows:porate
inin thean information name of theequity“Upon Attorney

General, relation of the commissioner ofat the corporations, the
haveJudicial Court shall to restrainpower bySupreme injunc-

from ortion corporation assuming franchiseany exercising any
kind ofor business notanyor authorizedtransactingprivilege

and the ofof such laws thisthe charter corporation Common-by
and theease stated relief called for inThe thewealth.” present

infor thisare statute an informa-provided throughinformation
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thisforin thus is exclusivetion Theequity. remedy given
cases, than anof relief is needed other injunctionclass where no

Ain the future. byunauthorized acts remedysuchagainst
otherbe whereor warranto will not anymandamus quo given

v.Selectmen Gardnerkind of relief is available.adequate of
Boston,184 Mass. FinlayStreet 294. v.Railway,Templeton

Fuller, Mass. 123. Hill v.167196 267. v.Mass. Jaquith
McKim,McKim, 168 103.168 100. Fairweather Mass.Mass. v.

Hull, statute,180 Since the of thisv. Mass. 547.Perry passage
inmaintain atthe General cannot an information lawAttorney

warranto, the exercise anature of to prevent by corpora-the quo
vires,ultra he does not desire othertion of where anypowers

it.againstjudgment
thatWe with the contention of the GeneralAttorneyagree

8,1906, 463, I. tothe St. c. Part not limit hisdoes authority§
inthe railroad commissionersactionproceed independently-of by

seem to him tocase where the interests the requireof publicany
in of theit. This is detail the statementsection a gen-simply

eral the railroad commissioners.and duties ofpowerssupervisory
sustained.Demurrer

Hughvs. Morrison.*Commonwealth J.

18, 1907. 21, 1908.JanuarySuffolk. November

Braley, Rugg,Knowlton, J., Hammond, Loring, &C. JJ.Present:

Municipaland Pedlers. License.Way, Wagon.Lunch HawkersPublic.
“ pedlers.”Words,By-laws HawkersandCorporations, and ordinances.

carry pedler, properlypermit issuedto on the business of hawker andorA license
it, justifyduly empowered into issue does not the holder thereofby authorities

maintaining wagon placefor the limits ofa lunch hours at a time at one within
highway.a

knowledge, according L.as well as to the definition in R.of commona matterAs

* rendered, 360,1908, passed, provid-c.was St. wasAfter this decision
conditions,specified any reputable personunder oflicensing,theforing

”“ part highway,of publicof food in a aa vehicle for the salemaintainto
”“ provided thatthereby andtravel is not incommodedpublicthatprovided

town,by orcitythe is not owned thefee in whichhighway,aofpartno
writinginabuttingthe owners of land thereon consentbe used unlessshall

of the license.grantingtheto


