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Haven,Balarino andYork,Giacomo vs. New New
Company.Hartford Railroad

7, 22,Middlesex. December June1906. 1907.

J., Morton,Knowlton, Hammond, Braley,Present: C. Losing,
Sheldon, Rugg,& JJ.

Statute,Negligence. negligence.Railroad. Where Evi-violationis evidenceof
dence, Practice, Civil,Admissionsand ofconfessions. Conduct trial.

againstan company injuriesIn action at plaintiffcommon law a railroad for to the
wagonand his enginehorse and from a collision with a locomotive of the de-

' crossing,fendant appears straight longat a itwhere that the track was afor
crossingreachingdistance before the and that for hundredseveral feet from the

crossing easilya plaintifftrain could be roadseen from the on which the was
travelling, and crossingthere is no evidence of extent of the ofthe use the over

railroad, negligencethe it partis no ofevidence on the of the defendant that
plaintiff’s wagon runningthe train which eighteenstruck the was at the rate of

evening.miles an at inhour eleven o’clock the
againstan injuriesIn action common companyat law a railroad for plaintiffto the

wagonand his and enginehorse from a collision with a locomotive of the de-
crossing evening,fendant at a at eleven o’clock in ifthe the defendant is not

statutory respectshown any dutyto have been in with gatesderelict to or a
flagman, upon wayand the evidence as to the amount of travel the does not

finding precautions necessarya safetywarrant that such were for ofthe trav-
ellers, and if requestedthere is no that defendant everevidence the was or re-

Ill, 192,quired 191, place gatesL. c. flagmanunder R. oror otherwise to a§§
crossing, crossinggatesat the evidence that were atthere the which were used

eightdaytimein but which orthe were not used after seven o’clock in the.
evening flagman hours,and athat was not stationed there after those does not

negligence parttend to show on ofthe the defendant.
against company injuriesan action at common law a railroad for "plain-In to the
by engineperson propertyand withtiff’s a collision a locomotive of the defend-

through negligencecrossing highway defendant,a of a the ofant at the if it
way plaintiff travellingappears that which the was highwaythe on was a or

188,190,way Ill,meaning of R. L. ringtown within the e. a failure to the§§
requiredcrossing byasbell or sound tile whistle at the the statute is in itself

negligence.evidence of
against injuriescompanyan action at common law a railroad for plain-toIn the

by engineperson propertyand a collision atiff’s with locomotive of the defend-
crossing highway through negligence defendant,a a theant at of of the in which

part plaintiff,of ofwas due care on the the conflictingthere evidence there was
question rungthe wason the whether bell or theevidence whistle was sounded

crossingby highwayrequired way,at the of or plain-as statute a town and the
right go jury dependedto to on whethertiff’s the there was evidence that

travellingway plaintiff was highwayon which the was athe or way.town
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byway properno that laid theThere was direct evidence the ever had been out
authorities, highway way by prescription-hador that it a or townbecome or
dedication, plaintiff’sappeared throughoutit thebut that the trial counsel and

way highway objectionplaintiff’s referred awitnesses to the as without onthe
defendant,part and that defendant’sof the the counsel also referred to it asthe

witnesses,of andhighwaya on his cross-examination these also that the de-
engineering department provedan in itsas a witness assistant andfendant called

plan showing way crossinginby introduced evidence a the andhim and which
“ plan crossing, showing highwayin ofwas called the record and railroad cross-

ing,” photograph representedused largea at trial a wide withand the street
poles wires,strungofupon each and with a line withtrees side and showed also

warninggates crossing appeared required bythe with what to be the boardat
crossing highway Held,Ill, 190, way.a a orR. L. for over townc. that a§

apparentperusal uponmade it that the case hadof the record been thetried
implied waythat highway,admission of the defendant the was a and that the

jury.case have been submitted to theshould
against company injuries plaintiff’s personin an for to theIf action a railroad and

by engineproperty with crossinga collision a locomotive theof defendant at a
plaintiff’shighway, if is a count theof a there of declaration in such adrawn

by rejecting allegations surplusagemanner certain as itthat becomes a count at
requires proofnegligencelaw for of defendant andcommon the the of ordi-

but,nary part plaintiff, by rejecting allegationscare on the theof other as sur-
Ill, 188,268,plusage, it L. c. givebecomes a count under R. for a failure to§§

signals required crossingby highway,law plain-the at the of a under which the
proving if guilty grosstiff such a failure can recover he notwas of or wilfulon.

negligence, presiding judge may plaintifforderthe the to elect whether the
acount shall be as one at common law or counttreated as under the statute.

to theTort for and his withinjuries plaintiff fourproperty,
counts, in-stated and described theas Writopinion. dated

11,October 190á.
In the the Aiken,Court case was tried before C.Superior J.

The course of the trial and the character of the evidence are
indescribed the The Chief Justice ruled thatopinion. upon

the evidence the could beaction not maintained the secondupon
counts,and fourth and as to the first and third counts said that

in his those counts reason of inthe themjudgment by allegations
could be as either common countslaw orregarded statutory

and he directed that thecounts, should electplaintiff’s attorney
how countsthose should be Theregarded. plaintiff’s attorney

thereto,to such direction and but elected toobjected excepted
counts,countstreat the as and the Chief Justice there-statutory

that action those could not beruled the counts main-upon upon
tained, orderedand a verdict for the on all the counts.defendant
The plaintiff alleged exceptions.

1906,The was December,case at the bar in beforeargued
VOL. 196. 13



H.,YORK,NEW N. & RAILROAD.194 GIACOMO V. H. [196

JJ.,& andJ., Hammond,Knowlton, Boring, Bugg,Braley,0.
submitted on briefs to all theafterwards was justices.

J. for theJ. Shaughnessy, plaintiff.
Choate, Jr., for theC. F. defendant.

Hammond, is an action of for caused toJ. This tort injuries
his and collision an enginethe and horse withwagon byplaintiff

1904,railroad, 2,on at elevenand train on the defendant’s July
The contains four counts,o’clock in the declarationevening.

thethird to the andthe first and forbeing damages person,
for tofourthsecond and damages property.

these, counts,second and fourth Into the1. As counts.
trial counts atto have at the asbeen regardedwhich seem

law, the his claimthe acts which basescommon upon plaintiff
are, first, theon the of the defendantof part runningnegligence

theand at a time later thanat a reg-train dangerous speed
time; second, an at the toto have agentular failing crossing

third, to have to warningthe a giveclose failing flagmangates;
and, from thetravellers; fourth, to engineto give warningfailing

train wasthat the approaching.
morethat the train was thanis not shown running eighteenIt

the track was for aIt thatmiles an hour. straightappeared
and that for severalthedistance before reaching crossing,long

be seentrain couldthe thefeet from easilyhundred crossing
of extent of the useThere no evidence thefrom the wasway.

the evi-at thatover the railroad Uponof the point.crossing
isunreasonable. Norbe said that the wasdence it cannot speed

train was atof that the runningit a complaintproper ground
used as wellof Railroads aretime extensivelythat night. very

as day.night byby
had been re-defendant everno evidence that theThere was

ator a theor to flagman crossing.gatesrequired placequested
Ill,L. c.a under R.of suchabsence of requestIn the proof

into been derelictis shown havethe defendant not191,192,§§
theor Andto gates.with respect flagmandutystatutoryany

doesthis nottravelto the amount of upon wayasevidence
theforwerea that such necessaryprecautionswarrant finding

travellers.ofsafety
andat thethat existence of crossingit be theargued gatesIf

of theis evidencein theof themthe daytimeclosingpractice
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it thatalso the were not used and agatesappearsnecessity, flag-
man was not stationed there after or o’clock inseven theeight

and the inference from that there is(if thatevening, be)any
after that time in the such notwere neces-evening precautions

rather than that to thissary were. nothey Up point, therefore,
on the of the defendant is shown.negligence part

however,If, the was a in the sense inway which thehighway
188,word is in Ill,R. L. c. it190, then was the ofused duty§§

the defendant to the bell or sound the whistle at this cross-ring
and a to thefailure observe ining, thisstatutory requirements

would-be of itself evidence ofrespect The evidencenegligence.
as to bellwhether the was or the whistle sounded wasrung con-

cases,as is usual in such and weflicting, cannot as matter ofsay
law it would havethat not a in thejustified Itfinding negative.
therefore becomes to considernecessary whether the was away

There was no direct evidence that thehighway. ever hadway
been laid out the authorities, orby proper that it had become a

dedication;orhighway by prescription and it isby con-stoutly
the defendant thattended the evidence wouldby not have war-

ranted a that it was a iffinding Even thishighway. contention
be we are of thecorrect that that isopinion not fatal to the

Fromcase. a of the recordplaintiff’s perusal it becomes appar-
wasent that the case tried theupon implied admission theby

that thedefendant was away highway.
the civil called theBigelow, engineer by was allowedplaintiff,

to that a made him andplan introducedtestify by theby plain-
“tiff the of the andrepresented positipn the railroadhighway”

“wasHe allowed totracks. out thepoint onsignal thepost
railroad track where the wasplaintiff Heinjured.” testified

“ —that the crosses at is,that thehighway grade, tracks of the
railroad and the surface of the are on the ”;samehighway level
that “as leave the towardsyou crossing CentreSouthborough

is a fall in thethere and that certainhighway,” lines theupon
“ bushes,orrepresentedplan shrubbery, the sidegrowing up by

Theof the counsel for thehighway.” inplaintiff, examining
“witness as to thethis used the termway, frequently highway.”

all this doneAnd was without on theobjection of de-thepart
inMoreover,fendant. thecross-examination, witness was al-

to state that the counsel for thelowed hadplaintiff requested
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“ of the location of the tracks and thehim to make a survey
for theat the railroad station. Hehighway plaintiff][counsel

and Newton’s house and thatabout the trees Mr.locatingspoke
have located reference to thewould like to the trees withhe

of forof the At this the trial the counsellines stagehighway.”
of thea anddefendant railroadthe photograph crossing-produced

“ like to it to the himsaid he would show and havejury [the
Thedescribe the trees.” beenphotograph havingwitness]

“counsel whether those bushesthe witness was askedshown, by
field,”in the or in the towereof,that speakyou they highway

“ —line the onthe witness On the ofwhich replied highway,
And in another counsel infence line.”the again, question,

“used In theof the term examina-this way highway.”speaking
theanother witness called the coun-of Newton, by plaintiff,tion

“plaintiff of this as athesel for speaks way public highway.”
introduction of the for theevidence plaintiffAll thethrough

called counselis a the for thehighwaythis way frequently by
witnesses, noand is madethe theobjectionand by byplaintiff

in forEven cross-examination the counsel the de-defendant.
the same term.twice usesfendant

defendant, evidence,in inMoreover, the its calledownputting
Shaw, in itsan assistant and exhib-one engineering department,

of this made him.to him This wasbyited a crossing, planplan
the defendant. It is described inin the recordevidence byput

“ Plan and railroad: of crossing, showing highwaythus crossing,
is onevidence, and Main Street marked thein as theplanput

that the arethe lines cross street theand &c.tracks,”crossing
“the words Plan ofafter Main StreettheOn plan, Crossing

■ “the is shown and isStation,” marked Mainat wayFayville
of which mention beenThe has madephotographStreet.”

side,trees eachstreet with and aupona wide withshows large
Itor with wires. showstelephone poles strungof telegraphline

toand what be the boardappearsat the crossing warninggates
Ill, 190, for a over aL. c. orcrossingR. highwaybyprescribed §

further in detail theWithout evidence andrecitingtown way.
therewith, think that theweconnected wouldjurythe proceedings

find there hadto that been anthe ad-impliedhadhave right
the wasdefendant that a andthe thatway highwaymission by

ofthe existence this wasof highwayproof unnecessary.further
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of defendant was thereforethe theThe of negligencequestion
theforwas also the to whetherfor the And it jury sayjury.

The should havewas in exercise of due casethe care.plaintiff
counts.submitted to the thesebeen jury upon

in adrawnthird counts. These wereAs to the first and2.
count to embracein eachmanner. There was enoughpeculiar
Ill, 188,L. 268)cause of action under the statutea c..(R. §§

of sen-the of some theat law.and also common rejectionBy
undereach could stand as a counttences as countsurplusage,

statute; similar of otherother hand athe on the by rejection
at common law. It waseach could stand assentences count

Itbe aswhat shoulda of rejected surplusage.simply question
be in oneone of could statedis that cause actionmanifest only

should be twowas that therecount. the desiredWhat plaintiff
— one statute and onein one under thecount,causes of action

theat common law. theseUnder circumstances judge rightly
theto elect what he meant counts. Thisordered the plaintiff by

his inwas not case a stated case twoa where havingplaintiff
init one one count and ongrounddifferent restingways, upon

ordered to elect. It is acount,the other in another isground
he undertook two of action in onecase where to state causes

count, instated neither He was allowed substanceand clearly.
have his as to cause action he wouldchoice which ofto regard

action the waseach count. That of favorablestatedas in judge
each count a count under theto He chose to callhim.enough

statute.
as to the other thecounts,reasons stated aboveFor the plain-

on counts also.entitled to to thesetiff was thego jury
sustained.Exceptions


