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administrator, vs. ElevatedKilduff,Luke Boston
Railway Company.

1907.Suffolk. March 1907.5, 14,May

Hammond, Rugg,Sheldon,Knowlton, Mobton, & JJ.Present: C. J.,

Carrier, passengers. MasterRailway.Street OfNegligence, Employer’s liability.
and Servant.

inA workman as a the constructiona street laborerby railway companyemployed
being fromof a new of with workmen backwhile othertrack,line transported

com-the a car of theof work after his work is inplace day’s finished, special
oyer a of theused for the workmen on this work,pany only portionparticular

passengernew track is not a of the companynot foryet opened public travel,
beingbut is a and the motormanas laborer in itstransported employment,

operating beingcar ifthe is his fellow while sothat, transportedsoservant,
owinginjured negligenceis cannotthe workman to the of hethe motorman,

injury,recover from his such and whether he wasfor it is immaterialemployer
in the ofexercise due care.

Tort for intes-sustained tbepersonal injuries plaintiff’sby
tate, 31, 1900,Patrick onFinneran, the of Octoberevening
between and 14,six half after six o’clock. Writ dated March
1901.

Bell,At the intrial the Court before J. itSuperior appeared
that Finneran was died,and oflater as the result ainjured,
collision between a car of the defendant on which he was being

team,and a neartransported the corner of andStreetBoylston
inWarren Street Brookline. Evidence was introduced tending

to show that care,Finneran was in exercise of duethe and that
the inmotorman of the car was in it.charge negligent operating
There was no evidence of on the of the defend-negligence part
ant other that of thethan motorman.

On the whether at the time the theof accidentquestion
motorman was a Finneran,fellow servant of there was the fol-
lowing evidence:

Finneran was inby the defendant as a laborer theemployed
construction of a new line of tracks on fromStreetBoylston

Street outward. TheCypress defendant forday providedevery
such of the on thisworkmen use itto aparticular as'desiredjob

car which started from the Lenox Street stables in Rox-special
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in the and earned to thethem out work onbury morning Boyl-
inston Street Brookline. This car on hand the work inatwhs

the and carried back to Street such of the menLenoxevening
as desired to there. the workmen on thisgo Only particular

towere use this car. fare theallowed No was and menjob paid
tickets,it had no or The of theusing uniforms.passes pay

was the ormen the same whether car was used not. The de-
underfendant was no contract to the tolaborers andconvey

from the The car could be orwork. ordered discontinued by
fit,as he andthe track master saw it ordered for the mutualwas

of the andaccommodation the laborers. Finneran hadcompany
from his workbeen taken to and on this car that heevery day
for thehad been working company.

o’clock,at sixwork ended and after that heFinneran’s was
he and underfree to where he was no topleased, obligationgo

forwork the defendant after that hour. Hisdo more day’sany
and he carriedwork was finished was home on this carbeing

Street,he met with the accident. betweenwhen On Boylston
Street,onthe work was and thethe where Cypressplace going

travel,fornot been weretracks had opened public although they
them,runso that cars could over and this particularcompleted

hadone that used this of track. Fromwas the stretchcar only
to Lenox Street stables car ran overthe theStreetCypress

in use.of that were The accidenttracks the company ordinary
Street,the work and atat a between apoint Cypresshappened

forthe tracks had not been travel.where opened publicplace
of the evidence the a ver-At the close orderedplaintiff’s judge

defendant; theand plaintifffor the allegeddict exceptions.
jS. Wardwell,L. M. for theA. Fuller plaintiff.f

thefor defendant.Bancroft,H.
at the theMorton, time of accident theJ. Although plain-
hishad finished work for theintestate and was underday,tiff’s

to do more work for the ondefendant thatno anyobligation
heus that wasit to theseems plain being transported byday,

of his andincident that the relationas an employmentdefendant
the was therefore ofdefendant that masterhim andbetween

of carriernot that and Theand carservant passenger.and
thein which laborers who werecar only workingawas special

ride,toallowed andwere was furnishedjobthaton particular
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laborers,for the mutual theaccommodation of the andcompany
and the ofintestate no fare. The theplaintiff’s paid portion
track the was not to thewhere accident occurred open public,
and rest theover that and the of route wastransportation

athe to the asfurnished defendant deceased laborerplainly by
itsin as cannotand not a It reason­employment passenger.

be toreferred other relation. Gillshannon v.ably any Stony
Railroad,Brook 10 228. Seaver v. Boston Maine Rail­Cush.

road, Allen,Railroad,14 466. 10Gilman v. Eastern 233.Gray,
Railroad,O'Brien v. Boston 138 Mass. McGuirk387.Albany

Shattuck,v. Andrews,160 Mass. 16845. Olsen v. Mass. 261.
v. 93,Columbian Fire Co. 182 102. It fol­Boyle Proofing Mass.

lows that the of was that of a fellownegligence complained
servant and that the is not entitled to recover. Theplaintiff
case of 365,Dickinson West End Streetv. 177 Mass.Railway,

onrelied isdefendant,the from theby clearly distinguishable
Railroad,case at bar and more like v. 162Doyle Fitchburg

66.Mass.
The conclusion to which havewe on thiscome branch of the

itcase renders to consider of intes-the theunnecessary question
care,tate’s due or the motorman’s negligence.

Exceptions overruled.

Huybertie AttorneyP. Hamlin vs. General & another.

6, 1907. May 14,Plymouth. March 1907.

Knowlton, J., Morton, Hammond, Sheldon, Pugg,Present: C. & JJ.

Boundary.Peed. Way.

grantor road,A aowned lot of land at the ofwest side which a and ownedwas
conveyedthe fee of the describingland under the road. He the lot its bound-

beginning point terminatingaries as at a “in the east o£ the road” and theline
“description northerlyas follows: thence in the line of said abouteast road

Held,ninety-five place beginning.”to the descriptionrods of that the excluded
grantorthe road and that the retained the in land under it.fee the

“conveyed pieceA deed A oncertain of land situate in of M. andthe town the
leading villageroad lighthouse beingfrom the the and I ofto all now own the

”land, so-called,E. descriptionas abounded follows: Here followed which


