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Commonwealth vs. Michael Hana.

Shagoury.Same vs. Rasheed A.

26, 13,Hampden. February 1906. 1907.May

Morton,Knowlton, Hammond,Present: J., Sheldon, Rugg,C. & JJ.

Practice, Words,Hawkers and Pedlers. Criminal. Constitutional Law.
“ Exposing for sale.”

complaint 65, 13, charging beingOn a under R. c.L. the defendant with a hawker§
pedler license,and and goodswith sale certain without a theexposing for words

“exposing for by proofsale” as pedlerused in statute are satisfied thatthe the
hand,in personhad with him his presence buy,in of thethe whom he solicited to

goods he receptaclewhich referred into in his conversation as contained a that
sale,carrying purpose makinghe and which he offered to exhibit for the of awas

goodsalthough byoffer was refused and the remained concealed fromthe view
receptacle thatthe contained them.

crime,apunishment of the defendantWhen a involves the for the constitu-case
authorizing prosecution questionedtionality maythe statute the be anyof at

stage proceedings.of the
19,65,requirement L. pedlerThe of R. c. that a license as hawker anda§ shall

onlygranted person isto a or has declaredbe who his intention to become a
States,United ascitizen of the is constitutional a reasonable exercise of the

police power.
65, 19, 1905, 204,by authorizing grantingL. asIn R. c. amended c. theSt. of licenses§

“pedlers, provision cityto and inhawkers the that a licensee resident a or
town, vote,pays qualifiedin which he his in isupontaxes stock trade and to

amount,pay city any,a byshall fee to the of said or town the ifas treasurer
paid by citywhich fee the amount him to said orthe said license exceeds town

May previoushis inas stock trade assessed on the first of totaxes on the
license,” discriminating indate of said is unconstitutional as favor of such

residents.
provision 65, 21, pedler mayof R.The L. c. a a hawker andthat license as be§

“granted any person seventy years age paymentupwardsto of or without the
any discriminating inof fee therefor" is as favorunconstitutional of such

bypersons. providedWhether the similar discrimination the same section in
“ anyfavor of soldier or in this whosailor resident Commonwealth served in

navyarmy during against Spainthe of the rebellion warthe or war or the and
”dischargeanwho has received from such also ishonorable service unconstitu-

passed upontional, argument.was not it was not to inbecause referred the
65, 13-29, regardc. licensingThe whole statute contained in R. L. in to the of§§

pedlers, by 1906, 345,hawkers and as it stood before its amendment St. c. was
15, 16,by provisions discriminatingmade unconstitutional the of between§§

products agricultural productsagricultural of andthe United States of other
countries, being impossible say' Legislatureit to what the would have indone
regard provisions theyto the other the statute if had noticedof that the dis-

regard agricultural productsincrimination to was unconstitutional.
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found guiltywasKnowlton, ofO. J. Each these defendants
R,. as13-29,65,L. c.made under theaupon complaint §§

ahim with1905, 204, beingamended the St. c. chargingby
for saleand certain goodshawker and withpedler exposing

wasThe. evidenceor license therefor.without any authority
us onare beforecases,in whichsame bothsubstantially the

the defendants.ofexceptions
ais findingThe first whether the evidence warrantedquestion

caseIndefendant the for eachthat the sale.exposed goods
a his card to a ladythe defendant called at house and showed

there, him aswho which his name and describedresided gave
dealer in laces of statedan and shirt severalwaists,importer

embroideries, andvarieties, work,silk artshawls, rugsoriental
inhaddefendantsseveral other articles. Each of thespecified

“ I havehis hand a dress suit case. Hana said to the lady,
nice laces that I wouldI would like to showsome ...very you.

to have look at toldbe them.” She hadglad you previously
do him no sellhim it would to show her what he had togood

histhat she did not want toand She refused to look atbuy.
theThere was a similar and substantiallyinterviewgoods.

same conversation between another and the defend-otherlady
another theant at house. An examination of the contents of

suit case of each hedress defendant showed that had a miscel-
laces,of kimonos,collection table and similarlaneous spreads

orof cloth needlework. The dress suit case notarticles was
at either house.opened

”“The of the words for sale differs some-meaning exposing
in indifferent statutes reference to which thewhat the purpose

Lawrence,statute was intended to In Crane v. 25accomplish.
‘“152,B. theQ. D. court The word is thesaid: whichexposed,’

6,used inword have different tomay accordingmeanings§
used;of thethe circumstances different cases in which is itit

air; water;mean theto it mean toexposedmay exposedmay
mean to isit view. ... It clear that in-exposed themay
of the statute is that there shall be an to thetention exposure

is,in order that he what the article andseepurchaser, may may
what he is alsoknow etc. See Commonwealthbuying,” v. Byrnes,

theMass. On other inhand,158 172. v. Brown,Wheat [1892]
Q. 418,B. held1 it was under the same statute that margarine
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when in so to be invisible towrapped as thepaper purchaser,
be formight within thesale of the act.exposed meaning

“ *J.Wright, said in the The foropinion: expression exposed
sale,’ is a well understood and cannot be limitedterm, so as to

”‘ “mean toonly view.’ We think theexposed words exposing
”■for sale in the statute before ifare satisfied a hasus, pedler

with hand,him in his in the of one whom he solicits-presence
to which hebuy, refers to in hisgoods conversation as contained
in a that he is whichreceptacle he offers to ex-carrying, goods
hibit for the sale,of a evenpurpose are atmaking though they
the time concealed from view the that containsby receptacle

The werethem. inwarranted that thejury werefinding goods
forexposed sale.

The defendants to an that,instruction to theexcepted jury
certain statute,facts referredupon finding to in the wouldthey

be warranted in a verdict of and now callreturning guilty, they
in the ofquestion the statute. When a caseconstitutionality
involves the of the defendant for a thepunishment crime, con-

of the statute thestitutionality beauthorizing prosecution may
at of thequestioned Instage Commonwealthany proceedings.

v. 855,Caldwell, 190 Mass. this statute was held unconstitu-
tional in that which discriminates betweenpart agricultural

of the United Statesproducts and of otheragricultural products
countries, in to thereference of a license torequirement peddle
them; but it notwas determined whether the statute was con-

institutional other nor its inparticulars, whether thisvalidity
rendered it void. After thisparticular wholly decision this part

1906,of the law was amended 345,the St. c. which tookby.
2,on June after the trial ineffect District Court thethe upon

now Thebefore us. of thecomplaints statuteconstitutionality
is also onattacked other grounds.

no one can obtain19,Under a is,license-unless he or has§
hisdeclared intention to become a citizen of the United States.

It is contended that this in ofis violation the Four-provision
Amendment toteenth the ofConstitution the United States

“that nowhich State shall life,ofprovides deprive personany
or law,without due of nor toliberty, property, process deny

within its theperson jurisdiction ofany equal theprotection
It is decided that thislaws.” to aliensprovision asapplies well
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aand is clear that statuteto citizens of the itStates,as United
ofto in kindsaliens busi­ordinaryarbitrarily forbidding engage

andwould be unconstitutional void.to earn theirness living
2 Fed.U. S. 356. In re Ar Chong,Yiak v. 118 Rep.Wo Hopkins,

Portland,In re 43 Fed. 359. Pearson v.733. Lee Sing, Rep.
Maine, it was held in an elaborate69 278. Accordingly, opin­

Maine, 192,ion in 94 aState v. that statute for theMontgomery,
of hawkers and in that was unconsti­pedlers Statelicensing

void, because of a betweentutional and discriminationwholly
citizens,aliens and that in our alsolike statute. See State v.

Mitchell, is,Maine, however,There97 66. an important ques­
ease,whichtion was not much discussed in Whether thethat

in the exercise of the could discover aLegislature, power,police
forreason The busi­licenses from aliens.withholding pedlers’

ofness furnishes such for the ofpeddling opportunities practice
that it is a forfraud Thatsubject regulation.proper legislative

times,such both inhas been fromregulation practised early
America,and shown Mr.is at JusticeEurope length Grayby

Missouri,in Emert v. U. S. 296. of156 The R. L.requirement
65, 19,c. that before a license the shallreceiving applicant§

file a certificate from the of or the ofa themayor city majority
selectmen of a town tothat the best of his theiror knowledge

beliefand he is of isfor morals and agood repute integrity,
If,reasonable thefor of intheregulation protection public. the

interest,same the deems it that licensesLegislature important
be States,shall citizens of orto the togranted Unitedonly

citizens,whothose have declared their intention to become it
can be said that have exceeded their constitutionalhardly they

in thata law to effect. a similarright passing Upon question
in toreference the of selllicenses togranting intoxicating

250, 254, 255,decided in 257,v. 73 Md.liquors, Trageser Gray,
“the court used this It was to con­language: properthought

thefine license to citizens of ofthe United States, temperate
andhabits moral is liablegood character. The privilege very

abused,be and wouldto abuses detriment.publicgreatproduce
toIt therefore seemed wise the confer it ontoLegislature only

who, ofthose natives the bebeing country, reasonablymight
to welfare; who,have fora its or notsupposed regard being

natives, had, as the naturalizationby law,required proven by
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credible before a court of that were at-testimony justice, they
tached to the of the States,Constitution of theprinciples United
and to theirwere well order and Itdisposed good happiness.

function of thewas thecertainly tolaw-making department
exercise its on this and this court hasjudgment question, no

to conclusion.”criticise its The thenright opinion on togoes
that the so to is thesay within re-right legislate police power

States,served to the discussion,and after a full to thatdeclare
it is not at variance with the Fourteenth Amendment to the
Constitution of the United TheStates. same isreasoning

to the of. licenses andto hawkersequally applicable granting
Indeed, nature ofthe their business is such that theirpedlers.

of domicil ina and thispossession becitizenship mightcountry
to those forremedies done in theirimportant seeking wrongs

business. the decision in State v.Notwithstanding Montgomery,
Maine, 192,94 ofwe are that inthe theopinion Legislature,

exercise of the make this as topower,police might requirement
the of for a license.qualifications applicants pedler’s

The also thedefendants contend that statute is unconsti-
in a intutional discrimination 19 which amaking by§

resident, or hein town in taxes hisa whichcity pays upon
vote,stock in trade and is to shall not be requiredqualified

to hisfee for license for said or town. Therepay any city
21,is also ina which has not been toreferredprovision §

thein licenses bewhich withoutargument, by may granted
to a or toof oragecharge person seventy upwards,years any

soldier or sailor resident in this Commonwealth served inwho
the or the the rebellionwar of or the warduringarmy navy

and who has an from suchhonorableagainst Spain, discharge
the the Fourteenth Amend-service. Even before ofadoption

ment it was settled of constitutional law thata principle
statutes in to the oftransaction business mustregard operate

to business,all citizens who desire in theequally upon engage
and that there shall be no discrimination betweenarbitrary

Amendment,different ofclasses Under the Fourteenthcitizens.
all to of Inare entitled the the laws.persons equal protection
several States such a discrimination in the of licensesgranting

courts,in favor of and andsoldiers sailors has come before the
aware,in all of has beenthem, far. as are theso we provision
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v.277. Stateheld unconstitutional State 75 Vt.Shedroi,v.
Whiteom,Iowa, 122 SeeGarbroski, 496. State Wis. 110.111 v.

219; 166Bussell,also In 148 N. Brown v.re Y.Keymer,
Mass. 14.

discrimination,and others a foundedThese cases show that
theof the for a license or amounton the residence applicant

be underhim,of cannot sustained thetax constitution.paid by
Mitchell, Maine, Gardner,v. 66.State 97 State v. 58 Ohio

St. Commonwealth v. 182 Penn. St. 680. State v.Snyder,599.
271 59. In re Ar Fed. In LeeVt. 783. reHoyt, Chong, Rep.

Jones,43 Fed. Ex Tex.Sing, 359. 38 Cr. 482. WeparteRep.
see no Constitution,under the for a discrimina­justifiable ground,
tion in favor of residents of a or town who taxes therecity pay

trade,on their stock in and who are to vote northere,qualified
of those are ofwho or dis­As theseventy ageyears upwards.

incrimination favor of former soldiers and sailors was not re­
to in it;ferred it is to butargument, uponpassunnecessary

seen,as have awe similar discrimination has heldalready been
unconstitutional in other States.

If the of theobjectionable statute were fromparts separable
the rest in such a the bethat wouldway Legislature presumed

haveto enacted the thevalid without invalidportion portion,
the statute bewould enforced in those that are constitu­parts

Bruorton,tional. Edwards v. 184 Mass. 529. Commonwealth
Petranich,v. 183 Mass. Anselvich,Commonwealth v. 186217.

376,Mass. 379. In this itcase is to determine whatimpossible
the would have done hadLegislature if noticed that thethey
discrimination between of theagricultural Unitedproducts
States and agricultural of other countries was uncon­products
stitutional. Whether havewould allpermittedthey agricul­

license,tural to beproducts peddled without a wouldor have
forbidden the ofpeddling any products without aagricultural
license, we have means ofno knowing.

1906,The- amendment the St. c. was madeby 345 after an
interval of and it cannot be tomany years, used show the
intention of the framers of the act.original It bemight

that there is as to theargued intent,uncertainty legislative
if we outstrike other features theofobjectionable statute.

such anWhether would it isargument toprevail unnecessary
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in to agri­decide in this as the discriminationcase, regard
the timethe act invalid atcultural rendered entireproducts

when werethe misdemeanors committed.*alleged
enforcedcannot be"We are of that the statute againstopinion

mustdefendants,these beand in each case the entry
sustained.Exceptions

The case was submitted on briefs.
R. J. for theTalbot, defendants.

Noxon,J. F. for theDistrict plaintiff.Attorney,

vs. Robert G. Proctor.Commonwealth

11, 13,March 1907. MaySuffolk. 1907.

Rugg,Morton, Hammond, Sheldon,Knowlton, J., & JJ.C.Present:

Evidence, negativePresumptions proof, fact.Larceny. and burdenof ofProof

larceny money the defendantof a sum of whichAt the trial of an indictment for
campaignalleged theas the contribution of a donor towas to have received

committee, thehandedpolitical the donor that hefund of a State testified
money andin the of the of committeeto the defendant corridor rooms the

through somethe defendant that he turned it over to thetestified committee
“competent it.” was fromone to receive There evidence of circumstances

might moneythat ifwhich it be inferred the defendant failed to turn over the
purpose embezzling it, principalof for ofhis retention it was the and the

moneyturned over the toquestion disputein defendant thewas whether the
called ashe did. The Commonwealth witnessescommittee as he thattestified

exceptthirty-four all the memberswho were fourmembers of the committee
effect, chairman,testify and also called theagreed the samewho it would towas

committee,treasurer, finance thesecretary the chairman of the book-the and
committee,stenographers the and in allkeeper, messenger the of ofandthe
moneyreceipt this fromof the defend-testimony was no trace of thetheretheir

by anyany knowledge it member of theany of committeeevidence ofant nor
year followingagents. appeared inIt that the theby any clerks orof theiror

upon tohad been called account for thecampaign, the defendantpolitical after
sayingcommittee that theto the chairman of the donormoney, ahe wrote letter

year before,campaign that didmoney the he not remem-gave for thehim some
throughsum, over to theit was turned committee theand thatber the exact

forgot thesecretary, which. Both chairman and the secre-hethechairman or
regard receipt any moneyin to thethey ofhad no recollectiontary thattestified

defendant, although positively didof them testified that he notneitherthefrom

* 24,MayOn 1906.


