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Prescott,correct.* Morris v. 106 Mass.French, Brooks326. v.
114 Mass. 392. v. Mass.Stetson, 117 471.Taft

If,- is defendants,as contended the thestrongly by jury,
an to the mass ofthrough factsinability properly grasp large

thereto,and to the law or from similar cause,otherapply any
verdict,have rendered an the is not to be foundunjust remedy

in this court. It is that more topossible asspecific rulings
each article could have been or some other courserequested,

been thehave taken to raisemight intricate and numerous
of law inherent in the case. We howeverquestions can pass

;the of law raised recordthe andonly upon questions weupon
nosee error in the in which the trial dealt with theway judge

of the defendants.requests
overruled.Exceptions

H.Brewster Charles ShermanIsaac S. vs. & others.

2, 16,Plymouth. April April1907. 1907.

Morton,Knowlton, J., Loring, Sheldon, Rtjgg,Present: C. & JJ.

Mandamus. Elections. License. Voter.

taxpayer proper partyA and of a petitionvoter town is a to amaintain for a writ
ordering registrarsmandamus ofof the board of voters of not tothe town

imperfectlycount an marked ballot on a recount of a ofvote the town on the
grantedquestion intoxicating liquorswhether licenses shall be thefor sale of in

the town.
proper remedy prevent registrarsA writ of mandamus is the to the ofboard of

countinga imperfectlyvoters of town from an marked ballot on ofa recount
grantedon questiona vote of the town the whether shalllicenses be for the sale

intoxicating liquorsof in the town.
town,aa at an annual ofWhere voter election who has made a cross in each of the

squares opposite of voted, squarethe names the officersfor whom inhe makes the
”“ “right following question grantedof word Yesat the the the Shall belicenses

* requesteighthThe as “Awas follows: ofdeed all articlesrealty covers
annexed, spite any agreementin of to the contrary with the former owner

agrantee is not party.”the The readingto which after it thejudge, to
“ ‘that,I thegive exception that,said with thatjury, I add to To which the

party, agreementnot ais and of whichgrantee athe had notice the timeno
”his deed.’he tookwhen
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”liquors diagonal nothingintoxicating 1the sale of in this town a mark andfor
more, findingthis warrants a that the voter’s choice cannot be anddetermined

question.shouldthat the ballot not be counted on this

1907,Petition, 13,filed on March a voter and taxpayerby
of for a writ of mandamus toof the town directedPlymouth

in townof of voters that and the townthe board registrars
board not to count a certain ballotclerk the defectiveordering

in the and to make and file the towndescribed withopinion,
amended certificate of a recount ofclerk a new and votes made

in the and theby them as described townopinion, ordering
the record of theclerk to amend meeting accordingly.

foundJ.,was heard who the facts whichThe case Braley,by
He ordered that writstated in the aare opinion. peremptory

in themandamus issue accordance with of theof prayer petition,
of the the case for de-and at the reportedrequest respondents
full If the order was it wasthe court.termination rightby

affirmed; otherwise, such to be made as andto be order was law
require.justice might

case submitted on briefs.The was
Davis,O. S. for the respondents.

M. forJET.Osborne theOollingwood,W. petitioner.<f*
Knowlton, J. At the last annual election inO. the town

“the votes theof Shall licenses beupon question,Plymouth,
”of infor the sale this town ? wereliquorsintoxicatinggranted

tellers,the who hundredthat six andreported thirty-counted by
been in the and sixaffirmative,cast hundred andsix ballots had

in and that there werethethirty-seven negative, thirty-eight
for ofTwo later a a recount theseblank ballots. days petition

clerk,the town theand,ballots filed withwas accordingly,
voters, suit,who inof are the this re-respondentsregistrars

In their certificate declared and certifiedcounted them. they
to be six hundred andvote on thisthe question thirty-eight

affirmative, in thein the six hundred andballots thirty-seven
that,i Itand blank ballots. amongthirty-six appearsnegative,

shows,affirmative, incounted as there is one thatthe ballots
”“ theto Yes followsthe word which ques-the oppositesquare

and more. In this ballot ittion, mark,a nothingdiagonal
that, the made a crossofficers,in for town votervotingappears

for whomthe of the officersin namesthe squares opposite
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voted,he he ofthat was sufficientshowing intelligence clearly
and to indicate his choice.legally

aThis is for a writ ofpetition mandamus to thecompel
of voters not ballot,to count thisregistrars toand make and

file with the clerk atown new and amended certificate of the
recount of ballots, in itwhich shall be stated that the total
number inof votes the affirmative on said sixwasquestion
hundred and and the total number of inthirty-seven, votes the

sixwas hundred andnegative and that the numberthirty-seven,
of blank ballots was thirty-seven.

isThe a voter town,and of thepetitioner and thetaxpayer
first israised he is toquestion whether a invokeproper party
a of It that,this kind. is tocontended maintain aremedy pe­
tition for ofa writ hemandamus, should have a private right
or ininterest matter,the the and interest of allrightbeyond
the ofcitizens the town. The contended for hasproposition

rule,sometimes been the itstated as and is itscorrect in appli­
cation to some cases. See 16Wellington, Pick. 87,petitioner,
105; 118, 126.110Pearsons v. Mass. TheRanlett, doc­general

431,trine is stated in Ex. Rem. ed.) fol­High, (3d asLeg. §
“: is one ofthe and thequestionlows When public right object

thethe isof mandamus to enforcement of aprocure public
interest,the are as the real in andduty, people regarded party

the relator at whose the are institutedinstigation proceedings
not that he has or interest inneed show theany legal special

toresult, it sufficient he is ashow that citizen and asbeing
ofinterested in the execution the laws.”such In ofsupport

States,he cites cases fromthis deci­proposition many although
tofrom four are cited thesions States This is thecontrary.

in Hall,Union Railroad 91rule S. 343,v. U.applied Pacific
354, case,in that it inand, as shown also355, prevails Eng­

The 2 B.Kingland. See Severn & Aid.Wye Railway,v.
138;646; 1Westmorland, Kent,v. RexRex Wils. v. 14 East,

Cumberland, 1 In; Rex v. M. & S. 190.395 General v.Attorney
460, 479,Boston, Chief Justice123 Mass. isGray “Theresays:
American in ofof favor the doctrineweight authoritya great

move, thethat without interventionpersonprivate mayany
for ofa mandamus toof the writ enforce aattorney general,

such,”asnot due to and he inti-the governmentpublic duty
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Seemates, without this is the of Massachusetts.that lawdeciding,
Charlestown, 84; LarcomWarren v. 2AldermenMayor Gray,§ of

in­Olin, are102,110.v. 160 Inasmuch as theMass. proceedings
is hadstituted under our statute a and the trial usuallypetition,by

the there is a reason the ruleupon petition, why generalpeculiar
192,should in L. 5. In re­R. c.this Commonwealth.apply §

to the shall be for the salewhether licensesgard question granted
of no involved,in isintoxicating liquors Plymouth, private right
as from that of all the inhabitants of the Thedistinguished town.

ais to sue for a ofwritpetitioner proper mandamus.party
The as di-was unable find a fact that thetosingle justice

mark constituted a or indicatedagonal cross, that the voter
”“intended to vote and had voted Yes the sub-questionupon

mitted. He found that “the voter either have intendedmay
‘Yes,’to vote and then failed to the crosscomplete necessary

to his or he such anhave withexpress purpose; begunmay
when,and thenintention, concluded not to do ofinsteadso,

or out the mark he it aserasing crossing made, leftalready
it found theappears.” that ballot was anddefective,Having

counted, he ordered a ofimproperly writ mandamusperemptory
to andissue, the of to thisreported lawquestions court.

That a writ of mandamus is the in a caseproper remedy
of decided,this kind was after full consideration, in Flanders v.
Roberts, 182 Mass. 524. See also v. 156Keough Mass.Holyoke,
403; Carter, 382;Wheeler 180v. Blackmer v. Hildreth,Mass.

’Mass, 29;181 O­ Mathews,Connell v. 518. The177 Mass.
“421,11,L.R. c. which courtsgives the at lawjurisdiction§

or in to theenforce of etc.,thisequity chapter,”provisions
includes in the to issuejurisdiction Judicial CourtSupreme
a writ of amandamus in thecase. The facts andproper

Hull, 547,in v. relied onappropriate 180 Mass.remedy Perry
the were inby different those Flandersrespondents, fromvery
Roberts,v. and from those in case. The decisionthe present

in v. Hull was that issue a writPerry the court will notsimply
of mandamus in a case effectualwhere an andappropriate

in is the case like thestatute. In aremedy equity given by
the in wasto in the statuteremedy referredpresent, equity

to ofnot take the man­placeintended of a writa remedy by
damus, and it would not be adequate.
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ballot wereof in to the wellThe thefindings judge regard
in a case of this kind isThe manner of bywarranted. voting

“ in at the of thethe voter’s a cross themaking square right
the L.answer which he intends to as R.prescribed bygive,”

11, and theThe voter failed to do this. His intent,c. 227.§
it, to merehis to are left conjecture.reason for failure express

in ato voteThe of an intention particulardifficulty finding
theis aswhen the intention not byexpressed prescribedway,

524,Roberts,v. 182 Mass.is out in Flandersstatute, pointed
also O’Connellin numerous cited. Seeand the decisions there

288, it isMathews, 11,c.v. Mass. 518. In the R. L.177 §
if thecounteda shall not bethat ballotprovidedexpressly

no errorbe There was“choice cannot determined.”voter’s
or findings.of in the rulingslaw

issue.mandamus towritPeremptory of

George another, vs. ThomasL. Huntress & trustees,
Allen & others.

vs.Same Same.

5, 22,April 1907.Suffolk. December 1906.

Braley, Rugg,J., Loring,Knowlton, Hammond, &C. JJ.Present:

Legacy.Trust. Devise and

trustees,testator, having bequeathed ofthe residue his estate toA devised and
“ my mythat . . . shall share in theprovided It is will all childrenas follows:

trust,provisions any inthis and that share child of mineof the ofbenefits and
to for hisbody of said estate shall not be liable or or heror income trustthe

debts, whatsoever, process, anysubject bytoany or form or trusteein manner
Held, provisionany expressed plainthat this aon claim whatsoever.”creditor

that,part of trust as tothe of testator until the termination thedesire on the
will, of in theany of share such childof his children under the terms the the

creditors,bybody anyfund be fromand of the should free interferenceincome
givenupheldwould be and full effect.and that this intent

bequeathed providedof hisand the residue estate to trustees andtestator devisedA
mymy . . in the“It is will that all children . shall share benefitsfollows:as


