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to facilitate instead of the exercise of ofthe trialimpede right
by jury.

Judgment in dismissal generalrespect ap-ofaffirmed of
and inreversed dismissalpeals respect specialof of

appeals.
A. for theA. Wyman, tenants.

S. for theParker, demandant.

Benjamin W. & others ArtHubbard vs. Worcester
Museum.

17, 18, 27, 1907.Suffolk. January 1907. February

Knowlton, J., Morton, Loring, Braley, Sheldon,Present: C. & JJ.

Museum,.Charity. Corporation. Will. Worcester Art

125, 8, by corporation organizedR. L. e.Under the terms of which a for a chari-§
“maypurpose personalhold and exceedingtable real estate to an amount not

dollars,” gift by corpora-one million five hundred thousand a made will to such a
Commonwealth,good against everytion in excess of that isamount one but the

if, proved, Legislature passes specialand after will isthe the a statute authoriz-
ing corporation personal property exceedingthe to hold real and to amountan

property by gift, operatesthat of its when increased the this as a ofwaiver the
right holding,of legislativethe Commonwealth to terminate the and as a dec-

validity gift.laration of the of the
115,organizedArt was purposeThe Worcester Museum under Pub. c.Sts. “for the

founding promotionanof institution for the of art and art education in said
Worcester; erecting maintaining buildings preservationand for the and exhi-

art;objects making exhibitingandof works of andbition collections of such
industrial,works, providing arts;and ininstruction the liberal and fine for

personalholding purpose;real and in ofestate the furtherance this and for
holding administering acquired by corporationthe and funds the for these and

objects propertykindred in accordance with the will ofof the donors. All said
however, solelycorporation,and funds of the are to be held in trust for the

people city gift byof all ofbenefit the the of Worcester.” A was made will
corporation exceeding $1,600,000this the ofto amount which it was allowed to

1906,125, proved 312,hold under R. L. c. 8. After the will was St. c. was§
corporationauthorizing personal propertythe to hold andenacted real to an
$5,000,000,exceeding whichamount not was more than the amount of its

by gift.property as it would be when increased the The heirs of the testator
192, 6,brought petitiona under R. L. c. for leave to file an information in§ the
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that,gift. Held,theagainst corporation set'asidequo the toof a warrantanature
existed,rightsought proper if the claimedassuming remedy was thethat the one

1906, 312, did notpassed assuming c.upon, and also that St.was notwhich
world, heldcorporation’s good against which the courtall themake the title

did, to failgift public charity would not be allowedone to a andthat it the was
and, incapacityifthrough property,hold suchincapacity the donee to thethe of

appoint trustee toexisted, cy pres would aby applying doctrine ofthe court the
testator, any thein view of the casecarry of the so thatthe charitable intentout

”“ injured byright had thewhich beenpetitioners privatehad or interestno
192,provisions of R. L. c. 6.corporation bring within the §to them

ofKnowlton, is a the heirsJ. This petition broughtC. by
deceased, for to fileWorcester,of leavelateStephen Salisbury,

of a the re-information in the nature warrantaan againstquo
192,under c. 6-13. Thethe L. Worcester ArtR.spondent, §§

ofis a established under the theMuseum provisionscorporation,
“115 c. the set forthSts. L. for asPub. c. 125), purpose,”(R.
“its certificate of an institution forin of incorporation, founding

Worcester;of and art education in said erect-the artpromotion
and for the and ex-buildingsing maintaining preservation

art;of ofhibition works and andobjects making exhibiting
works,of and thesuch instruction incollections providing

arts;fine realindustrial, liberal and for andholding personal
in of this forestate the furtherance and the holdingpurpose;

and funds the for theseacquiredadministering by corporation
and kindred in accordance with the will of donors.theobjects

however,of said funds ofAll and the arecorporation,property
to be held in trust for of all ofthe benefit thesolely people

ofthe Worcester.” the will of thisMr.city By Salisbury
is his and if the ofmade intentioncorporation residuary legatee,

ittestator is carried will under the realout, receive, will,the
in $2,000,000estate value to betweenand personal amounting

$3,500,000. 125, 8,the L. suchand R. c. corporationsBy §
“authorized real and estate toto hold an amountare personal

fivenot one million hundred thousand dollars.”exceeding By
1906, c. after of will,the St. enacted the the the312, probate

holdof this to and estatereal waspersonalright respondent
$5,000,000.to an amount not The peti-enlarged exceeding

that, statute,contend of intioners reason the limitation theby
testator,heirsvoid;was as at law of the theirthat,the gift

onin this his estate became vested the ofofrights part probate
will; is in itsthat the 1906the St. andoperation,prospective
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underholdthe to propertythe ofdoes not affect right respondent
toasit construedwill, that, propertyif were applyingthis and

and void.be unconstitutionalit wouldwill,thisdevised by
has beeniswhich the broughtstatute under petitionThe

Smithett, 116, in Hartnett v.3in Gray,considered v.Goddard
Association, 229, and in other169 Mass. cases.Plumbers Supply

thatthe withoutin of deciding,will assume favor petitioners,We
of substantiveview of thein their questionsif werethey right

theto thembe availableinvolved, remedyit would givelaw
re­to effect of thecome theWeseek. directly■whichthey

in theclause will.siduary
considered from twobeitsThe attack upon validity may

testators, asoffirst, reference to theview: in rightsofpoints
orof their for charitabletoheirs,their propertydisposeagainst

of thethein reference to provisionsother purposes; secondly,
toholda tothis kind of right propertycorporationslaw giving

sum.a certainamount notan exceeding
is andof view this complete.the first gift perfectFrom point

a husbandof the ofrightsfor the statutoryprotectionExcept
to dis-in this Commonwealthwife, of a testatortheor power

inThere isis unlimited.a will nothingof his estate bypose
to his charitablefrom free courserestrain oneour law to giving

sound,ofhis ainclinations, moment ofto the last possessionup
in thischaritable Commonwealthmind. giftsMakingdisposing

asno suchhaveand we legislation,notis policy,against public
some of thein York andand Newexisted inhas Englandlong
of such tes-in theobstaclesStates, wayputtingother American

ofto thisof objection partacts. The groundonlytamentary
hisof or ofof the .testator-the viewfromthe will is not point

of the statuteof theheirs, regulatingon accountbut provision
of Weas to the holding property.ofthe corporationsrights

effect of this statutethe andtherefore, determinemust, meaning
theon which rely.petitioners

is an absolutethat it prohibitioncontend implicationbyThey
fortime, in form, purpose,at any anythe holding, anyagainst

stated, and thatthan thatof anyamounta propertyof greater
more, tohold or ofto any person putaof corporationattempt

abso-a is andof illegalcorporation,into the ownershipmore
contends that this limita-impliedThe respondentvoid.lutely
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ofis on policy;of the to hold made grounds publictian right
State, which the Stateof thea in favorthat it is onlyprovision

inor ex-deviseschooses; thatnot, as it grantsenforce ormay
voidable; thatbutvoid,notthe stated are onlycess of amounts

or de-of suchthe grantscannot validitythird questionpersons
themas Statevises, so the leavesare longbut that legalthey

time, athe atundisturbed, by legislativeand that State may any
ofwaive itsother rightact or in some proper way, completely

enforcement.
of earlier kindredthe act the provi­In interpreting history

law, au­common weresions be At corporationsmay helpful.
to and hold both real andthorized personal propertyacquire

“66,111 Y. Theestafe,limit. In re Mc Graws N. 84.without
of to otherit,creation a amongst powers,givescorporation,

ofto its existence and without grantas incident any express
Poitiaux,v.that of and Banksuch selling.”buyingpowers,

itshas, nature,from a136. “A3 Rand. rightcorporation
lands, nothe charter contains license toto thoughpurchase

v. 7 S. & R. 313.Hillegas,Leazure Seethat alsopurpose.”
81; N.v. 40 Mallett v. 94 C.Vt.Page Heineberg, Simpson,

37, 41.
feudal land wasUnder the when to asystem, given corpora-

tion, held,of landthe chief lords whom the was and the asking
lord,chief theirultimate lost chances of and variousescheat,

other and incidents of thetenure. middlemilitaryrights During
land in thethe accumulation of ecclesiasticalages, corporations

towas so as be a national Hence thethoughtgreat grievance.
acts, formortmain which back their togo origin MagnaEnglish

36,Charta, Hen. III. c. and which have continued withSt. 9 vari-
2;to I. c.ous modifications this See 7 Edw. 15 Rich. II.day.

Mortmain, 2, 16, 25, 39, 809, 812;5; 6, 8,on 34,c. Shelford
2,on 383. these acts theCharitable UnderBequests,Tyssen

towere not so as let in the andvoid, theiralienations grantors
heirs; but as a forfeiture which amerely operated gavethey

the to enterthe mesne lord and after dueto king inquest.right
into enter was often waived a license mortmain.byThis right

above, 383;and on CharitableTyssen Bequests,citationsSee
III. c. In form these licenses au-8 37. commonly7 & Will.St.

”“ofa not a certainthorized value.property exceedingholding
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laterIn this sometimes has been theyears authority inserted in
charter, and this limited said,of ishas, it beenpower purchase
exceeded all Mortmain,almost Shelfordby oncorporations.

10, 44, 49, 891;See also55. 56, onpages CharitableTyssen
393, 394,Bequests, 396.

“36,Another act, 9 Geo. II. isSt. c. which Thecalledusually
” “Mortmain Act is calledbut the Mort-by Tyssen Georgian

Act,”main is of a different nature. One of its asvery purposes,
declared in isthe to avoid alienationspreamble, “improvident
or made ordispositions by or otherbylanguishing dying persons,

to uses called charitable to takepersons, uses, after theirplace
deaths, to the ofdisherison their lawful heirs.”' inConsidered
reference to its it is not called a mortmainpurposes, properly

It ;act. to for charitable uses andapplies gifts under itonly
suchall made asunless the statute aregifts, allows, absolutely

void.
We never have had acts inreal mortmainany Massachusetts.

12;nearest 1754-5,The to one was the Prov. St.approach c.
3 Prov. Laws This made deacons778. a(State ed.) corpora­
tion to take for charitable limited the togifts purposes, grants

assuch would an income not three hundredproduce exceeding
deed,a and that should be madepounds year, provided they by

death,three months before and that all devises laterbequests, or
should be void. This statute related to to dea­grants only gifts

cons, 20,1785,and was St. c. 51 (Februaryby 1786),repealed
law,of thewhich re-enacted a but omitted the thatprovisionpart

not authorized the act should be void. Bartlet v.by King,gifts
537,Mass.12 545. R. L. c. 1.37,See §

The of this reference to law ourand tosignificance English
that,is, first, for this short we havelegislation except period,

had in Massachusetts legislationnever charita-any prohibiting
to trustees or or that kindble gifts corporations, providing any

or to shall be void.corporationsof devises bequestsconveyances,
Commonwealth, ex-hand,the other the of the asOn policy

courts,its hasand the ofboth decisionspressed by legislation
to charities. San-liberal testators and publicbeen exceedingly

White, 328, Americanv. 18 Pick. 334.333, Academyderson
595, v.12 596. Saltonstall582,Harvardv. College, Gray,

Sanders, 1411 Jackson 550.Allen, Allen, 539,446. v. Phillips,
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ofthe corporationsthe limitations poweruponimpliedSecondly,
enactments, havenumerousinto hold which appearproperty,

or theiror devisorsofmade, in the interestbeen not grantors
State, on considerations ofheirs, interest the publicbut in the of

inlimitations,these whichform of appearsThe generalpolicy.
char-inus, variationsbefore and with specialthe statute slight

number,inwhich, andters, list two hundredof seventy-four(a
usbeen furnishedin has1850, throughthis State beforegranted
ofwith the form licensesofthe counsel,) correspondsindustry

acts,the old mortmainthe in underCrowngranted by England
embodied in charters Parliament.sométimes byand granted

toacts, or devises athese corporationUnder English grants
license, of the amountor in excessto hold without aproperty

the orlicensed, void, voidable mesne lordwere not but byonly
to In viewafter law.the inquest accordingking, upon entry,

between Massachusetts and the motherof the close relations
times, an ofin this considera-justifies argument,country early

inthat the limitations our statutesble werestrength, implied
to no force than the old mortmainhave actsintended greater

fromof as the mortmaindistinguishedEngland, Georgian
act.

We start with the inherent ofreferred to,right, already
to take hold atand common law,every corporation property by

ofof the act its creation. This is ourvirtue inright recognized
109,without mention. L.statutes R. c.by implication, express

“words,force is to4-6. What be to the holdgiven may§§
toand estate an amount not onereal millionpersonal exceeding

”hundred thousand dollarsfive ? The contends thatrespondent
ifis as words were added as follows:their “and be-meaning

have no asthat amount it shall the Common-right againstyond
; and measures,the Commonwealth takewealth may proper

action of the General or otherwise, toAttorneythrough prevent
such to theor terminate larger holding.” According argument,

and a above thea by corporation,taking holding prescribed
amount, is under its inherent As between it and theright.

the interest,the of aas asguardian public provisionState to
not affect itsis which does as tomade,amount thirdright per-

ofthe thesons. As to whenlegality holding, thegeneral except
benefit,law for its ownto enforce the thechooses condi-State
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tian is similar to that from a whichresulting statutory provision
is It is not unlike the lawold as to con-merely directory. very

to aliens. Such whether orveyances de-conveyances, grantby
State,werevise, one but the andgood could beagainst every

set aside after office found. Fox v. Southack, 12 Mass.only
143. Lawrence,v. 8 Met. 290. Judd v.Waugh 1 Cush.Riley,
531. Kershaw 100 Mass. 561.v. Kelsey,

That isthis effect of such inthe limitations statutes of this
kind where the title of the is under a as dis­corporation grant,

devise,from a seems to be the universaltinguished rule. Vidal
127,v. 2Girard, How. Coster,191. v. Pet. 122.14Runyan

Matthews,National Bank v. 98 S. 621.U. Cowellv. Co.Springs
100 55,U. S. 60. Jones v. Co. 101 U. S.Guaranty Indemnity
622. Palmer,National Bank 103v. S. 99. Fritts v.Whitney, U.
132 S. 282.U. Leazure S. &v. 7 R. 313. ChambersHillegas,

Poitiaux,Louis,v. 29St. Bank v. 3 Rand.Mo. 543. 136.(Va.)
Land Co. v. Louisville & NashvilleFayette Railroad, 93 Va. 274.
v. Hole,Mallett 94 N. C. 237. Gilbert v. So. Dak. 164.Simpson,

Barrow v. Nashville Charlotte 9Co. 304.Turnpike Humph.
v. Cook Land Co. 73 Ill.Hough 23. Alexander v. Tol­County

Club, Suddard,leston 110 65. BarnesIll. Ill. 237. Ham­v. 117
v. Hamsher, 68,sher 132 Ill. Baker Ind.273. v. 73 70.Neff,
is fairThis a deduction from the decisions in this Commonwealth.

Talbot, Wilder,He­ ard 7 113. v.v. CommonwealthGray,
1, Railroad, 258,Mass. Davis v.127 6. Old 131 Mass.Colony

v.273. West West Co.Springfield Aqueduct 167Springfield
Lamb,128.Mass. Woollen v. 143Slater Co. Mass. 420. Pres­

cott Butler,National Bank v. 157 Mass. 548. Nantasket Beach
Co. Shea,Steamboat 182v. Mass. 147. National Pemberton

Porter,Bank 125 Mass. 333. Atlas National Bank v.v. Savery,
Mass.127 75. Bowditch v. New Ins. 141Co.Fngland Mass.

Railroad,292. 146 Mass.v. Middlesex 224.Chaffee
“brief,The counsel for of in hisone the It ispetitioners says

conceded at the outset that awhere takes andfully corporation
holds vivas,or executed interproperty by conveyance, by gift

to its charter no one but the State cancontrary rights, complain.
This is settled a unbroken line of decisions in allby practically

States,”the etc.
But if the statute were a that renders theprohibition holding



V. ARTHUBBARD WORCESTER MUSEUM. 287Mass.]

void, void,and the also as is in the opinionutterly taking argued
estate, 66,in In couldre 111 N. Y. interestedMc Graw's anybody

law,take of the violation of unless he was precludedadvantage
Most of cited do notthe cases which we haveby estoppel. put

decision on thetheir of Often theground questionestoppel.
onarise when there was no The whichmight groundestoppel.

most of the cases is that the is not an absolutego implication
but a condition the of the cor­prohibition, rightsonly affecting

anas between it and the If the wereState.poration holding
void, thewhich was the condition would beillegality utterly

same whether the was or and adevise,taking varietyby grant
of unfortunate follow. Theconsequences might mightproperty

increase in the invalue after its as was casegreatly acquisition,
Boston, 192 412. In thatEvangelical v. Mass.Baptist Society

case, the of the exceededalthough property corporation largely
in value the amount statute,authorized the there was no inti­by
mation that the didwas so as the State notholding illegal, long

Church,alsointerfere. See Humbert 24 Wend.v. 587,Trinity
As605. to all interests of in of in­the absenceprivate persons,

State,terference the the cases treat titles toby generally property
held in excess of the authorized amountsby corporations specially
as theallow to titles togood. They corporations give good pur­
chasers of such property.

Some in that such titles cannot be undertakenjudges, holding
wills, endeavor to found a distinction the executed char-upon
acter of a title and that a devise or isgrant,by suggest bequest

It seems to us that there is no forreason theexecutory. good
distinction. a will is allowed,When and it takes effectproved

to all affected it. The inimmediately pass property by provision
lawthe has no toagainst large holdings relationby corporations

the of the will. The act ofprobate the testator in theexecuting
iswill confirmed and effect aas and executedgiven complete

of the the allowance of the will. In thisdisposition property, by
a recorded will does not differrespect from a deliveredmaterially

deed.' The heirs at law are bound one as well as theby by
other.

The decisions the at issueupon precise arepoint conflicting.
Habersham, 174,Jones v. aIn 107 U. S. case similar to that now

court,us, held the inbefore it was an Mr. Justiceby opinion by
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“ of athat, the charter corporationrestrictions imposed byGray,
cannot be takenit holdthe amount of that mayupon property
In the same caseof persons.”advantage collaterally privateby

consideredin the had been previously,the Circuit Court question
reached, Justicein anand the same result was Mr.opinion by

States, iswhichof theof the UnitedCourtBradley Supreme
insame rule is establishedin The443,found 3 Woods, 475.

Md. 434.Poor,the 79v. Little SistersHansonMaryland. of
79, Dobbins,v.Md. 104. Dewill,In re 85 CampStickney's

thison36, 40, the2 was decided ChancellorStew. by(N. J.)
in theanotheraffirmed on groundThe decree wasground.

671, 690, in4 J.)Court of Errors and Stew. (N.Appeals, .an
a dictumJ., which contains disapprovingC.opinion by Beasley,

Putnam, 90v.In Farringtonof the view of the Chancellor.
in a caseMaine, court, in elaborate opinion,the a405', very

us,before heldnowwith thatidentical in its featuresleading
inis stated Brig­same doctrinethe Thethat wasgift good.

801;796,Fed.126Bent Rep.ham v. Peter Brigham Hospital,
in hooks.stated textIt also513,527.Fed.S. C. 134 Rep. is.

5795,825.Beach, Corp.Thompson,ed.)Corp. (Purdy’s §§§
5797.

is In reviewtheThe case which oppositepresentsleading
decisionestate, theY. 66. necessarilyMc 111 AlthoughGraw's N.

State, construc­thisstatute of thatconstruction aa uponputs
of New Yorktheaffected policytion seems to be bymaterially

Peckham, who deliveredin reference to Said Judgecharities.
“ is foundItmortmaina decided policy.haveWeopinion,the.

a to a cor­wills, devisetoin our statute in relation prohibiting
or someits charter byunless bypermittedporation specially
v. Chamber­In Chamberlaindevise.”statute to take property by

devises,of424, refers to thelain, Y. the court prohibition43 N.
makes voidin which1860, force,still360,to the Y. c.and N. St.

one-half the testa­ofin excessdevises toall or charitybequests
statutes haveOtherrelatives.where he leavestor’s property,

certainbe tocan devisedthatthe amountbeen limitingpassed,
or todevisetestator, bequestaone forbiddingcorporations by

fourththan oneof morecharities, relatives,a leavingpersonby
willthe waswherevoid suchestate, giftsof his and making

of the testator.before the deathmonthstwoexecuted within
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1901, 4885, The4891,Laws of 4892.Gen. Y. (Heyd. ed.)N.
of that in been unfavor-State to charities hasregard verypolicy

140;139, v.122,able. See Allen v. 161 N.Stevens, Y. People
104;Powers, 125 N. Y. 581.147 N. Y. Fosdick v. Hempstead,

the lawThe doctrine of the York is stated asNew court
253,Chambers,in v. 3 Jones and adoptedDavidson Eq.College

Hammond, 98, 115, House Mercyin v. 16 I. andWood R. of
thecase Carolina529. In the in NorthDavidson,v. 90 Tex.

court, theof of the Chiefdecision was two the three judgesby
courts in Ken-TheJustice an able dissenting opinion.giving

of the McGrawand Tennessee havetucky expressed approval
York,in but in that do not leave thecase New terms grounds

of their decisions clear. Cromie v. Louisville Orphans'entirely
Bush, Lodge,383. Heiskell v. Chickasaw365,Home 3Society,

to errors in the668, In referenceTenn. 686.87 supposed
note,case, 153,Wills,in Pritchard onthe last seeopinion §

Putnam, 405,90 433.Maine,and Farrington v.
statute,of our when the arisesIn the construction question
be established in to thea different rule shall regardwhether

froma under a will that whichandtaking holding by corporation
deed,underis down in to a a welaiduniversally regard holding

to andthe of our as devisesare much influenced lawby policy
that,of underfor charitable We arepurposes. opinionbequests
will,a a to anto a under125, 8,the R. L. c. gift corporation§

in of the sum should be heldauthorized,amount excess specially
similar of title under a Itno than a deed.less valid acquisition

the fol-is as one but Commonwealth. Itagainst everygood
1906, 312,the c. as waiver of thelows that St. a Com-operated

to terminate the and amonwealth’s right holding, legislative
of of the in thethe entire will.declaration validity provision

conclusion,are in this the must" be dis-If we wrong petition
to aon an The wasmissed independent ground. gift public

of as setThe the Worcester Art Museum,charity. purposes
for its from which we haveforth in the agreement organization

charitable to which held itshow the uses all property byquoted,
“held in for the benefit of allis all trust,must be It solelyput.

no doubt thatof of havethe Wethe Worcester.”citypeople
with atestator’s willwas under the generalthe property given
Museum, as aArtintent, which the Worcesterwithcharitable

194. 19VOL.
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tono than as an instrumenthad other connectioncorporation,
words,the testator. In otherthe ofout general purposecarry

aMuseum asnot to the Worcester Art corporation,the wasgift
nor onwhich it wascharitable work infrom the engaged,apart

its oforof essential in performanceaccount peculiaranything
in its ofdescribed instrumentcharitable work organization.the

in the mind ofcharitable was predominantThe general purpose
not desire to to a corporation.and athe testator, give particular

be in the name or ofcharitable implied objectThe purpose may
3 358. Bliss v. Amer­v. Cush.devisee. Cummings,the Window

Allen, v.2 Rich­334. Societyican Bible IncorporatedSociety,
devisee,258, of the as aards, The object1 & War. 331.Dr.

known to the testator.was wellestablished charity,legally public
in other ansame implicationTo state the language,proposition

“arise from the character of theato create public charity may
made, from avowedis or pur­the gift publiclyto whichbody

action.” Old South v.of its and Societyposes organization
Crocker, 1, 24. Stratton v. College,119 Mass. Physio-Medical

thecase, if for reason doneesuch a505, 508. In any149 Mass.
trust,the the court will notofisnamed incapable executing

aof donee. Fellows v. Miner,to fail for wantallow the gift
Mass. 309.187Brigham, Osgood119 Mass. 541. Codman v.

BibleBliss v. American Society,238.v. 186 Mass.Rogers,
HomeAllen, Congregational Missionary2 334. Sherman v.

3v. 358.Cummings,Winslow Cush.349.176 Mass.Society,
K.& Hayter3 347.v. v.Myl.GeneralAttorney Stephens,

13 87.v. Beav.Wintringham,5 113. LoscombeTrego, Russ.
523. v.Maine, AlmyBible 57American Society,v.Swasey

Jones, I. 265.17 R.
will,of thé of the wastime probateat theIf the corporation,

out the generalandthe carryingof propertytakingincapable
court,testator, the doctrinetheintent of the applyingcharitable

Inasmuchin itsa trustee to act place.of would appointcy pres,
312,1906, removed thec. hasthe onlythe byas St.Legislature,

turn thea direction to over propertyof its disability,ground
oftheperfectly purposethe would accomplishto corporation

Mutes, 110Clarke Institutionthe Bakertestator. v. for Deaf
88.Mass.

privateno of the case have the petitioners any rightIn view
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such asthehas been respondent,or which injured byinterest
192,c. 6.of L.the R.them within provisionsbrings §

dismissed.Petition
for HubbardGorham(F. P.Jones, him,)withB. CabotB.

and others.
and others.HubbardSnow, W.BenjaminC. A. for

Hubbard, filed afor Eleanor C.(ofJ. L. Virginia,)Campbell,
brief of court.leaveby

withJr.,H.T. Gage, GrayJohn Gray (.RolandChipman &
for thethem,) respondent.

Higgins.Corcoran vs. Patrick H.Elsie

18, 27, 1907.January FebruarySuffolk. 1907.

Sheldon,Knowlton, J., Morton, Loring, Braley, & JJ.C.Present:

trial,Practice, Civil, Verdict, Bastardy.Writ review.Jurisdiction. New of

objection a casejurisdictionAn of substance to of the court before which isthe
being stage proceedings.anycan be taken at oftried the

judge jurisdictiongrantsa verdict a trial when toIf sets aside a and new he has no
so, anyperson takedo and in was does notthe whose favor the verdict rendered

grantingexception of a new trial or the orderto the allowance the motion for to
it, preclude raising question ofdoes not him from at the new trial the thethis

jurisdiction tocourt’s set the verdict.aside
82, bastardy act,R. ofunder L. c. in the natureProsecutions known as the are civil

proceedings.
82, bastardyprosecution act,L. SuperiorIn a under R. c. known as the the Court

guiltypower aside a of not and orderhas to set verdict a new trial.the
bastardy act,provision 82, providingThe in 15 of R. L. c. known as the after§

upon complaint jurythat trial of to thethe the the issue shall be whether the
“guilty jury guilty,guilty,not find him not thedefendant is or that If the court

“discharged,”him the verdict in either case shallshall order to be and that be
2,final,” long1785, 66, afirst was enacted in c. when under statute sinceSt. §

repealed parties in cases hadthe civil and the in criminal aactions defendant
verdict,right upon they with theto a second trial facts if werethe dissatisfied

judgeaway power presiding toand never wás intended to the of settake the
grant bastardy proceedings.a and in Whether theaside verdict a new trial

statutory provisions regard pro-applyin to suchpetitionsto for writs of review
ceedings, quaere.

Morton, The case hasJ. This is a complaint.bastardy
firstbeen tried three times At the trialin the Court.Superior


