
228V. WILKINS.HATESMass.]

harder; thethat usually, dayon washe hurtshoeon the got
less;more orandis in water temperedthe leatherbefore, put

less, some thesome andcourse, water,moreabsorbofsome,that
at all.”affectwater won’t

had beenandworkmanwas an experiencedThe plaintiff
for twointo the onesimilar questiona machineonworking

“not needhe didtestified that anyheandor three years;
room inthe in thethatwas admitted lightItinstructions.”

was good.question
a verdict for thedirectedthe judgethis evidence presidingOn
to thathere on andefendant, is exception ruling.and the case

inof is that the theveneeringAll that the complainsplaintiff
usual. The himselfharder than plaintiffwasshoe in question

was more or less hard as it ab-thethat veneeringtestified
” ““when the before,”lessmore or water tempered daysorbed

“ atthe won’t affect all.” Thewaterthat someand veneering
more or hard wasthe lessveneering’sfrom beingrisk coming

whichone, the theincident to plaintiffemploymentan obvious
to the not in-defendant’s wasplaintiffThe dutyundertook.

had a few before between thethe conversation dayscreased by
foreman if is no meansdefendant’sthe (which byandplaintiff

was not what thein foremanthe veneering questionclear)
in thehe future.the expectmightassured plaintiff

overruled.Exceptions

Hayes Frank Wilkins.vs. D.John

10, 1906. February 27,1907.DecemberSuffolk.

Hammond, Losing,Knowlton, J., Braley, Sheldon,&C. JJ.Present:

Servant. Negligence.Master andAgency.

who, having completed regularby after hisa teamster workemployedA driver
employer’s bydriving stable aback to his route which is notday, isthefor

bythe shortesthe chooses because route is blockedbut whichthe shortest
scope employment, way goesteams, of his and if on theacting the hewithinis

tobacco, negligently leavingget the horsepool to some unhitcheda roominto
unattended, away injures persona lawfullyruns andand the horse on theand

injuriestheemployer driver is liable for thus caused.highway, of thethe
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driving scope employ-hisIf a of master within the of hisservant while the horse
standingnegligently leaves him and inment unhitched unattended order to

own,building upon away injuresa an runserrand of his and the horse andenter
lawfully highway,person upon negligence leavingthe of thea the servant in

proximatecharge direct and injurythe while in his is the causehorse of the
building,purpose entering remotely accident,and his in whichthe caused the

is immaterial.

aTout for from knocked down bypersonal injuries being
at fivedefendant,to the about o’clockhorserunaway belonging

21, while thein the of was1902,afternoon November plaintiff
andat the corner of Street BowWashingtona lanternlighting

of called to warn trav-Street in that Boston Charlestownpart
ofto the erection aéllers of obstructions incident building

was as a Writwhich the carpenter.superintendingplaintiff
12,dated 1903.January

the case before J.In Court was triedthe Bishop,Superior
to theis a reduced of a annexedThe copy planfollowing

record.

aor teamster maintainingtruckmanwas aThe defendant
theatcorner of Jenner Streetat theon Front Streetstable

or teamsfour fiveHe ran2 themarked on plan.point
in of deliveringconsistedhis business partthat andyear,

MaineBoston andDivision of theto the Westernmerchandise
streetAvenue, aon Rutherforditsat freight depotRailroad
in theof teamwas a driver aCurrenton the Oneshown plan.

beenhaddefendant, on the in heand questiondayof theemploy
marketthedefendant, or the to toforeman, gothedirected by
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station.and some eases of and them at the freightdeliverget eggs
markedCurrent the and delivered them at thegot eggs point

tothe3 on the This was his last work for exceptday,plan.
to the andreturn to the stable. Instead of goingturning right

Cur-Avenue,to stable in that direction Rutherfordthe through
to Millthe team to the left on Rutherford Avenuerent drove

Mainto and downMill Main Street wentfollowed StreetStreet,
Streets, where heto corner of Main and Devens stoppedStreet the

room at markedand Shaw’s thethe team at Melvin pool point
unattended,team, and, the horseon off his4 the leavingplan, got
for ainto the room and asked thewent piecepool proprietor

tobacco, it. in roomof and received While he was the pool
horse ran Devens to the corner of Bow Streetthe down Street

Street, and occurred atand the accident the pointWashington
on the facts notmarked 1 These wereplan. disputed.

Avenue was shortesttestified that Rutherford theCurrent
“ onin but that it was not the shortest routeroute length, night

blocked,teams it was allaccount of so therecoming upmany
whenwere clear.” He also testified thatand the other streets

room the horse headed in theat the washe pool gen-stopped
of the stable.eral direction

evidence, not that the was incontroverted,There was plaintiff
of due care.exercisethe

the time ofThe defendant contended that Current at the
own,in an hiswas affair of namely,accident engaged getting

in the Thetobacco for himself room. contendedpool plaintiff
was within the of histhat Current acting scope employment by

defendant, and also contended that defendant liablethe the was
horse to whichhe had entrusted a Current he knew orbecause

vicious and to runhave known was likelyshould away.
the ruledevidence,the close of the that theAt judge proxi-

the accident was the fact that the horse was leftcause ofmate
to had that he hadin a which Currentunattended place gone;

an errand of his own not connected withthe horse toleft go upon
defendant; ofof the and that thethe business upon authority

Timmins, 378,Mass. the driver of the team was178v.MoQarihy
of his when he wentemploymentwithin the scopenot acting

unattended;room, horsethe aridinto theto and pool leaving
hisif the defendant knew that menthatruled previ-further

15194.VOL.
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censure,of withoutoff on errands their ownhadously gone
tonot tosuch would Current repeatgive authorityknowledge

or it withinmaster,of the bringthe act as a his todutypart
introducedevidencethe of his and that thescope employment,

notwouldto that the horse was of a charactershow vicious
affect this conclusion.

defendant,the andThe ordered a verdict for reportedjudge
ofIf the thefor this court.the case determination rulingsby

towere the verdict wasthe evidencewholeupon rightjudge
haveshouldand excludedstand, unless the evidence offered

If theadmitted and affect the result. rulings uponbeen might
in exclud-or if the erredthe whole evidence were wrong, judge

forleave their horsesevidence habit of drivers tothe of aing
defendant,of thetheir theown with the knowledgepurposes

forto stand trial.verdict was to be set aside and the case was
for theA. B. withBuie, (J. him,) plaintiff.W. Murphy

Hitchcock, forI. with the defendant.him,)H. BadgerW. (W.
aKnowlton, The was andC. J. struck injuredplaintiff by

to horse wasthe Thehorse defendant.and belongingwagon
thethere evidence from whichand was juryrunning away,

indriver wasfound that the defendant’shave negligentmight
itunattended, thathorse unhitched andthe knowingleaving

theso to him. It that plain-was unsafe leave was undisputed
in of due and thecare,tiff was the exercise questionprincipal

was withinthat the driver actingis whether there was evidence
he left the horse.of his whenthe employmentscope

stable,to the defendant’s afterHe was on the havingway
mer-the somethe work for deliveringdaycompleted regular by

the that he wasa route tookat house. Whilechandise freight
shortest, other, theit little than the andwas but longernot the

he chose it the washave that because otherfoundmightjury
he was within theand that therefore scopeblocked teams,by

he the Heto time left horse.of his the whenupemployment
movement,tobacco, and thisa room to somewent into getpool

act, benefit,the master’snot fortreated as an wasindependent
hisas a servant. Butof hisnor within the scope employment

he in thehim,of the time that left washorse,the toupcustody
inbusiness,defendant’s and any negligenceof theperformance

for consequencesthethat wascustody negligencemaintaining
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inhe had the horseis liable. Whilethe defendantof which
con-ofmaster, with thehis and was dutyfor chargedcustody

toomittedservant,a heas negligentlythistinuing custody
Hishorse ranit, a the away.and as consequencecontinue

Hisroom is immaterial.into the negli-in poolgoingpurpose
his master’sinheoccurred while was directly engagedgence

he should haveof that whichbusiness, the mere omissionby
masterto thethe werethe business. If chargedone in attempt
toof the act ofin going buythefor performancenegligence

the had care-different. If drivercase would bethetobacco,
the defendant wouldin the roomproperty poolinjuredlessly

room,the consideredliable, because his into poolnot be going
hisact, ofwas not within thea scope employment.as positive

ofto thethe omission and failure continue properBut custody
master,for the was anwhen he had him inhorsehis custody

washis as servant while heto a actingomission perform duty
omission, from thehis master. Thisfor quite apart purpose

ofa and cause thewhich. was directit,accompanied proximate
plaintiff’s injury.

Timmins,The case is different from 178 Mass.v.McCarthy
the378, driver,in for his own had drivenwhich the purposes,

hestreets on which should have driven itteam from theaway
master,for his had ceased to act within the of hisand scope

the omission that caused thebeforeemployment negligent
accident.

are of that there wasOn this of the case wepart opinion
the otherevidence for the no error inWe discoverjury.

theat trial.rulings
set aside.Verdict


