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Charity. Negligence.

unincorporated pur-A trust to maintain an ainstitution called thehome for sole
affordingpose of deservingfree education and maintenance andfor destitute

hoys public charity.is a valid
unincorporatedanThe trustees of maintainedhome for the free andeducation

deserving indigent boys theyofmaintenance and if have used reasonable care
injuries by negli-in the selection of their servants are not liable for caused the

gence of such servants.

forTort personal sustained while in the ofinjuries theemploy
defendants, the first count that the defendants thealleging put

to work in an unsafe andplaintiff and thatdangerous place,
the orknew,defendants in ofthe exercise carereasonable might

known, thathave the was unsafe andplace the sec-dangerous;
ond count the samemaking allegations and thedescribing place

aof as or welldanger hole inpump pit an room on theengine
indefendants’ close topremises, proximity the exhaust frompipe

a from which noxiousengine into thegasoline gases escaped pit,
and that the atwhile work foralleging plaintiff the defendants
entered the ofdirection thepit defendants’ and wasby agents

the and the thirdgases; count on theinjured by failurealleging
of the defendants to the ofpart notify a knownplaintiff danger

16,them. datedto Writ June 1904.
inanswer, denial,The addition to a general that thealleged

were institution,trustees of adefendants charitable andpublic
as individuals nothat had interest inthey the wherepremises

wasthe plaintiff injured.
In the Superior Pierce,Court the case was before J.tried

in inThe his toanswer a from theplaintiff opening, question
as into the defence set the admittedanswer,upjudge special

trustees, andthat the defendants were the as such the managers
of an notHome, institution,and directors the Stetson incorpo-

Worcester,rated, in town of Barre in ofsituated the the county
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defendants,one of theand so called in of the ofmothermemory
offounder and chief benefactor the insti-who was himself the

was is maintained under atution, which established perpet-and
andfor and education main-trust the freeual solely gratuitous

entire andtenance of and theindigent boys, propertydeserving
trustees inof the held theincome institution perpetualbeing by

dividend, emolu-no ortrust for that there profitbeingpurpose,
therefrom or for of the defend-ment whatsoever derived anyby

or otherants any person.
that none the defendantsThe further admitted ofplaintiff

or ofaccident occurred hadthe knowledgewas whenpresent
time, orthe occasionor conditions placethe incidents attending

defend-of the nor did of thethe toalleged plaintiff, anyinjury
of orders orof theor have knowledge giving anyants give,

in thethedirections the to plaintiff prem-defendants’ agentsby
of inin or worknor theises, have knowledgeparticipationany
at the time ofthat he wasthewhich plaintiff alleged engaged

his injury.
was nothereThe further admitted that personalplaintiff
inof them thedefendants or premisesof the anynegligence

cause of thethe plaintiff’s allegedas“attributable proximate
in thewasthat if there any negligence premises,andinjury,”

ofwas that ser-to the itthe plaintiff,alleged injurycausing
trustees,such inasdefendants,the actingand ofvants agents

orand without their knowledgeof the defendantsthe absence
direction.

defendants; and thefor theordered a verdictThe judge
exceptions.allegedplaintiff

forTaft, the plaintiff.Gr.S.
Gf-asJcill, theA. for defendants.Gr.

- Home, defendants areBraley, of which theJ. StetsonThe
trust createdunder atrustees, byand is maintainedwas founded

and mainte-an educationoffor the sole affordinggift purpose
the institutionand whatever advantagesnance for destitute boys,

distinctiveThesewithout compensation.offers are conferred
home, even ifto the unincorporated,features are bringample

soleinstitutions whosebenevolent purposethat class ofwithin
and there-to destitute and deserving people,furnish reliefis to

• 4Bartlett v. Met.Nye,a charity.fore constitutes valid public
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Odell, 4. Jackson378, 10 v.Allen, 1, Phillips,v.380. Odell
MissionaryHomeAllen,14 539. Sherman v. Congregational

General, Mass.189349. v.176 Minot AttorneyMass.Society,
176, 179.
^ of Davis CentralAt the outset it said that the case v.bemay

367,129 on theMass. which plaintiffCongregational Society,
Church,and that of Smethurst v. 148 Mass.relies, Barton Square

261, favor,are not authorities in his as in thethose cases ques-
tion of of athe for the ofliability public charity negligence
its orservants does to been raised oragents not haveappear

126;Seedecided. Minns 183v. Mass. v.Billings, Osgood Rogers,
238,186 Mass. 240. v. Men'sCompare YoungChapin Holyoke

Association, 280,Christian 165 Mass. and v. BostonDonnelly
Association,Catholic 146 Mass. 163.Cemetery

Under the of McDonald v.authority Massachusetts General
432,120 Mass. if home had theHospital, the been incorporated

could not it,have maintainedplaintiff this action foragainst
such a was held incorporation that not be liable forcase to the

of itsnegligence servants selected in thewhenproperly acting
of their duties.performance See also Benton v. Bos­prescribed

ton 140City Mass. 13.Hospital, the reasons forAmong given
this it hasexemption said,been that a charitable institu­being
tion toservicesrendering the public without pecuniary profit,
if the theof was theproperty ofcharity depleted by payment

its usefulness bedamages either ormight whollyimpaired
the of the ordestroyed, object defeated,founder donors and

charitable or thatgifts if andiscouraged; individual theaccepts
abenefit of hepublic enters into acharity relationthereby

which his benefactor fromexempts for theliability negligence
of servants who are in administration,itsemployed provided
due care has been in theirused selection. McDonald v. Massa­
chusetts General ubi v.Hospital, supra. HousePerry of Ref­

63 Md. 20.uge, Williamson v. Louisville Industrial School of
95 251. FireReform, Insurance Patrol v. 120Ky. Penn.Boyd,

St. 624. Powers v. Massachusetts 109Homœopathic Hospital,
294,Fed. 303. But whatever haveRep. grounds may been

in ofstated these and othersupport decisions which have held
charities from actions causedexempt thepublic by negligence

servants,attendants orof such an well restexemption may upon
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which makes theof rule of lawthe the principalapplication
for of his servant or agent. Accordinglythe actsaccountable

to the defendants.true is whether this rulethe appliesinquiry
servants,selected andare not shown to have incompetentThey

to been of thenot have conditionsonly ignorantare conceded
but to thewhich the to havecaused alleged given plain-injury,

instructions; cannor there be to them knowl-tiff no imputed
of their to him.in fact order givenedge by agentsany

Q.L. 6 B.the case v.of Foreman R.Mayor Canterbury,By of
214, Docksthe case of Merseythe decision infollowing leading

93, was dis­that noGibbs, L. R. 1 H. L. it was decided therev.
for the of whethertinction as to servantsliability negligence

for aawere established publicthey employed by corporation
a or This doctrineor by person corporation.purpose, private

in the of v.and followed cases Rhodewas Glavinapproved
411, of12 R. I. and Donaldson v. Pub­Island GeneralHospital,

279,30 B. a held liablelic N. where waspublic charityHospital,
from ofin tort for suffered thepatients negligencedamages by

theservants, Laws of R. I.Pub.though (1880)subsequently, by
802, such institutions in now thise. that State are fromexempt

measure The in asks usof effectplaintiff’sliability. argument
whichthe last two have been decided since ourcases,to follow

former decision in McDonald Massachusettsv. General Hospital,
432. in this the120 Mass. But Commonwealth rule of liability

soenunciated the case has not been broadlyby principal applied,
and in the of authorizedand neither cities towns performance

acts definedof certainmunicipal exceptions byindependently
decisions, officers,our nor in forliable damagespublic although

acts of cause to the orwhich personspersonal negligence injury
of when their office,others the duties ofproperty discharging
liable the misfeasance theirare held for of servants. Hill v.

Boston, Salem,v.122 Mass. 344. 137 Mass.Tindley 171. Ben­
v.ton Boston ubi Rome 188Worcester,City v.Hospital, supra.

Boston, 595, 599,Mass. v.307. Dickinson 188 Mass. and cases
Todd, 304-306,301,cited. v. 188 Mass. and casesMoynihan

Boston, 291,cited. v. 191 Mass. 292. also 2See Dill.Haley
Mun. The for rule is,974. reason thisCorp. (4th ed.) that§

for the benefit of the in apublicacting solely representing
interest, officer,whether a or abypublic by publicmunicipality
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does not ainvolve such interest as lies at theprivate pecuniary
foundation of ofthe doctrine suchWhilerespondeat superior.
officers well be held forliable their itmay personal negligence

bewould unreasonable and harsh to hold them forresponsible
the of their servants ornegligence agents.

There seem to be inwould no sound distinctionprinciple
forbetween an action whichnegligence by personal injuries

received,have been instituted the thedirectly against charity by
itswhere form renders suchperson injured, corporate procedure

or and the case. The of thepossible expedient, present object
is thecharity same administeredwhether trustees elected byby

a or selected and under a deed ofcorporation, appointed gift;
and ifeven the terms of referred to inthe settlement are not
the the trust is stated to be and if itsexceptions, soperpetual,

can be eitherprovisions enforced in form ofUnderequity.
administration those who inadminister the trust act essentially
a and not in a and such trusteesrepresentative private capacity,
are liable,not within the rule which because,holds the master
as we have wheresaid, that rule the isservantapplies acting,
not under benefit,his butonly orders also for his and in the
furtherance of the master’s business. Boston &Farwell v.

Railroad,Worcester 4 49, 55.Met.
In no correct or sense can be said the defendantsit thatjust

business,were a or in fromanconducting enterprise,engaged
received orwhich could to derivethey monetaryexpect any

or emolument. withoutadvantage wereprivate They serving
in the of home forcompensation asupervision indigent boys,

which was established for the of them topurpose enabling
become and efficient members of Theirself-supporting society.

to the in of notthe exercise this function didduty plaintiff
extend the of selectreasonable care tobeyond requirement using

servants, and demands of substantial arethecompetent justice
met if as not withcharitable trustees are thethey charged neg-

'of those McDonald v. Gen-ligence Massachusettsso"employed.
eral ubiHospital, supra.

áre notWe unmindful that the which theremedy plaintiff
have a iffellow servant for themay against any,negligence,

which and ofcaused the accident be theoreticalmay wholly
accord,little value, deem to be in notwe it onlypractical yet
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with our own thedecisions but of towith authority,weight
maintained,decide that the action andcannot be thatpresent

the for wasa verdict the defendantsruling directing right.
Ross,Heriot's v. 12 & F. Powers v.Cl. Massachusetts507.Hospital

Homœo­ ubi Housev.pathic supra. PerryHospital, of
ubi v. Louisville Industrial SchoolRefuge, Williamsonsupra.

Reform, ubi Fire Insurance ubiPatrolsupra. supra.v. Boyd,of
Van Tassell Ear Y.v. Manhattan 15 N.Eye Hospital, Supp.&

621, and note. N. Y.620; Joel v. Woman’s 35 37.Supp.Hospital,
Downes v. 101 Mich. 555. v. GraceHarper Hospital, Pepke

130 Mich. v. 66493. Hearns Conn.Hospital, Waterbury Hospital,
Iowa,v.98. Union 93 538. UnionEighmy Railway,Pacific

Artist,v. 60 Fed. 365.Railway Rep.Pacific
overruled.Exceptions

Whitney.vs.Orlando Mason & others Baxter D.

.1, 31,Worcester. October 1906­ October 1906.

Hammond, Rugo,Knowlton, J., Braley, &Present: C. JJ.

PrivilegesMill and Rights.Watercourse. Water

by proprietorusage in a of aA the the waters of river thecustom or use of mill
by proprietors privileges stream,privilege the mill below him on theand of other

twenty years andbut has been adversehas existed more than never haswhich
rights by rights respectiveprescription, Hot affect the of theno doescreated

againstofproprietors the use waters as each other.to the
river,privilege upon againstproprietorfor a mill asthe of aIt is not unreasonable

stream,privileges himproprietors of other below on the use themill to waterthe
nightlegitimate by day longin his at asbusiness as well so as heof the stream

duringflow unobstructed andnatural of the stream undiminished theleaves the
workingordinary day.hours of the

riparian changedproprietorwater of a comes to aThe fact that the stream as to
discharge wayin aits andhours of accumulation that would be beneficial tothe

give proprietorhim on stream doesriparian proprietor below the not such lowera
stream,right than natural flow of themore the and it is not unreasonablea to

proprietor, onlyupper day-if the water above him in theeven is usedfor the
night-time,time, part provideditof in his business in the he asuse a leavesto

passregular flow to byof the stream unaffected his use at allas the timesmuch
day.ofduring business hours thethe

proprietordetermining bythe of awhether the use of waters stream the of aIn


