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based did assume the risk of this carelessness of L’Heureux.not
“ The the workman of his contractrisk which assumes virtueby

risk from theOf does not theinclude arising negli-employment
act of a v. Coal Co. 172Citysuperintendent.”gent Murphy

324, 327,Mass. and cases cited.
overruled.Exceptions

Irvingvs. H.Gallus Elmer.John

. 17,25,September 1906­ October 1906.Hampden.

J., Morton, Hammond, Braley,Knowlton, &C. JJ.Present:

“Words,in Bulk. Sale.Sales Merchandise Sale.”of

by his of outside usuala of the whole of stock merchandise hisA transfer dealer
within,pre-existing ain satisfaction of a debt is sale in bulkbusinesscourse of

1903, 415, makingmeaning againsta creditors ofsuch sale void asof St. c.the
compliedrequirements that statute are with.the ofseller unlessthe

and tools is not a sale of a stock of merchandise within theof fixturesA sale
415,1903, regulatingc. sales' inmeaning of of merchandise bulk.St.

Replevin a sheriff foragainst deputy personal property
of Writdefendant as the one Kopec.theby propertyattached
12,June 1905.of datedCourt Chicopeein the Police

Court the case was submittedto the uponOn Superiorappeal
J.,Hitchcock,to who foundof facts for thestatementan agreed

alleged exceptions.The plaintiffdefendant.
with the that thewerefacts agreed stipulationThe following

from theto inferencesdraw factsshould have powercourt
:stated

and utensils andfixtures,were toolsThe articles replevied
the butcher and business atonused in carrying grocerygoods

$75.wasin Their valueStreet Chicopee.ExchangeNo. 67
1905, was butcher anda9, the plaintiff conductingOn May

Street, and on 9No. 67 soldExchangeat Maybusinessgrocery
in writ of with thethe replevin, togethermentionedarticlesthe

andin the executed and deliveredstore,merchandiseofstock
to one Karol also of forKopec, Chicopee,sale thereforofbilla

$100 inof was cash and thewhich bal-paid$550,ofsumthe
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9, 1905, so toJune the pay-to be on promiseanee was paid
oftook on the ninth day May,oral. possessionKopecbeing
time heon the business. theDuringto carryand proceeded

sold the whole ofon business heso nearlywas thecarrying
he had of themerchandise which plaintiff,stock of boughtthe

H. L.merchandise from the Handycertain otherand purchased
business,for in the whichand others useof SpringfieldCompany

9 the toOn June wentwas used therein. plaintiffactually
of the amount duedemandedat the store and paymentKopec

did not have the Thehim, said that he money.and Kopec
would a sheriff and attach thethen that he getsaidplaintiff

store, notin to which that he needthe Kopec repliedproperty
he, that the should takedo that for wasKopec, willing plaintiff

in of the debt due. Theall of the plaintiffpaymentproperty
inhe to take the that andthat was way,replied willing property

toldboth then went to an at law onwho,attorney beingparties
the above that wanted a show thatfacts and to thethey paper

was the owner of the the backdrew ofplaintiff property, upon
bill of athe sale mentioned above transfer and ofreconveyance

the which was and delivered to theproperty, signed by Kopec
tookwho of the inplaintiff, immediately possession property

theof debt. No consideration from thepayment passed plaintiff
to the debt wasthat asKopec regardedexcept extinguished by

transferthe of the The value of the at thisproperty. property
debt,time did exceed the ofnot amount the and there was

intent to the of theno defraud creditors on eitherpart plaintiff
or Kopec.

1903, 415,No c.such as is St. everinventory, required by
made, furnished,was no list of creditors was demanded or nor

were the creditors ever notified.of Kopec
On June 12 the defendant took of the articlespossession

mentioned in virtue of athe writ valid writ of attachmentby
in favor of L.the H. aunderHandy against Kopec,Company

claim usedvalid for merchandise delivered to and actually by
of inclusive.between the June 5 and June 9Kopec days

ofthe this actionThereupon plaintiff brought replevin. Kopec’s
name was on the window at the time of thestore attachment.

9, 1905,The bill of sale of from the toplaintiff KopecMay
as follows:began
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“ I, ofmen these that John GallusKnow all presents,by
FiveMass., consideration of Hundred andin FiftyChicopee,

of said theChicopee,Karol Kopec receiptDollars bypaid
sell,do transferherebywhereof is acknowledged, grant,hereby

the anddeliver unto the said Karoland Kopec following goods
chattels, meats,ofall of stock provisions, producenamely, my

street,in Mass.,now store at lío. Chicopee,67 Exchangemy
box, case,one 1 1 meatand all of book accts. ice Showmy

scales,knives, scales,1 small 1 steel1 Platformtable, three
in inother said store usedand all the thepropertypersonal

ofthe will the same.”business, with goodtogether

instrument,on back of thisThe written thereconveyance
witness,and also a wasbyexecuted under seal Kopec signed by

as follows :
“ 9th,Mass., 1905.JuneChicopee,

“ to me thisIn of four dollarsconsideration hundred paid day
sell, transfer andMass.,of IJohn Gallus Chicopee, herebyby

back tothe describeddeliver all of within personal property
heirshave to to him and his andsaid John Gallus and holdto

toI the title saidforever warrantand propertyassigns hereby
alland that same is free from encumbrances.”the

QlintooJc for theMo J. P.JE.A. Kirby, plaintiff.
Loomis, for the defendant.J. H.

“ .1903, 415,c. that the inHammond, J. St. saleprovides
merchandise,of of other-of or the whole a stockbulk partany

of and in the andthan the course tradewise in ordinary regular
business, be fraudulent andthe seller’s shallusual ofprosecution

”of the unless certaincreditors sellervoid as the thingsagainst
the and the isdone seller and purchaser; questionare by

which took between thethe transaction place plaintiffwhether
the Thewas within statute.and on June 9,1905,Kopec requi-

either the sellerof not withcompliedsites the statute were by
the was thanor the transaction otherwiseclearlyandpurchaser,
ofin the course the seller’s business.ordinary

insists that the inhowever transaction sub-stoutlyThe plaintiff
sale, of accordnot a but the discharge bystance was simply way

due himdebt to fromof aand satisfaction pre-existing Kopec.
a ofno that there was thedoubt discharge pre-There can be
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satisfaction; if, afterandof accord anddebtexisting by way
andtransaction, had the accordthe suedthe plaintiff Kopec,

been defence.would have asatisfaction complete
so at least asanother farBut the transaction had phase,

inother creditors. There was a thechangerespected Kopec’s
them,which, ifof the valid asownership againstproperty,

could beenfreed which theretofore havefrom liability property
them; their Whileand thus wasattached impaired.by security

is ofis true in its a sale a transferit that strictest sense per-
orin of to be stillconsideration paid,sonal money paidproperty
toit is held include barterin the of statutes ofteninterpretation

of for a considera-and transfer valuableany personal property
“ sale of anIn a and the articlesense,tion. general popular

of from one forthe transfer to anothersignifies property person
value, theconsideration of ^without reference toa particular

in the ismode which consideration C. inJ.,paid.” Bigelow,
Harris, Allen, 297,Howard 8 299. And it wasv. accordingly

in forheld that case that the consideration the transferwhere
of the of a horse ofconsisted intoxicatingownership liquors

sell,of horse authorized towhich the the was notbuyer legally
transaction was a sale the of athe within statutemeaning pro-

the sale ofhibiting intoxicating liquors.
ofWe are that the statute in was intendedopinion question

to a-trader from of his stock of merchandise inprevent disposing
business,manner outside ofa his usual course so that the same

be taken from inshould his creditors and thatgeneral,away
,the transfer under the circumstances disclosed in this case was a

asale made to creditor.although
The still further insists that the statute does notplaintiff

fixtures,to and this Thethe view seems correct.apply phrase
“ merchandise,” instock of as used the andstatute, properly

articles which the seller for indescribes sale thekeepsnaturally
ofcourse his It does notusual describebusiness. naturally

It would be within the usual course of busi-fixtures. hardly
fixtures,for a at time to sell his and isness itstorekeeper any

not to that the intended thebe topresumed Legislature prohibit
fixture,of unless such intent is Thesale a clearly expressed.

it as has beenof the statute makesnatural reading applicable,
said, in the course of histo articles which ordinarytheonly
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sale, be tofor and that must takenbusiness the seller keeps
Cudihee, 206.its Albrecht v.be See 37 Wash.meaning.legal

that the recover the fixturesIt follows mayplaintiff replevied,
the andbut cannot hold meats ofUponprovisions. inspection

it of therecord that certain articles were fixturesthe appears
must beFor this reason the orderand tools.

sustained.Exceptions

A.vs. Crafts & another.W. Toole HowardJames

17,26, OctoberSeptember 1906. 1906.Hampden.

J., Morton, Hammond, Braley,Knowlton, &C.Present: JJ.

Waiver, Evidence, operationFraud. of toand Notes Of mind showBilk effect
of fraud.

note, making requireda demand onof after the time for the makeran indorser aIf
charge expired havinghas without such a demandhim indorser beento as

“ demand, pro-made, signs upon a of noticethe back of the note waiver and
w,hichtest,” liability igno-knowing him fromhave released but inthe facts

effect, ignorancelegal in the absence of fraudtheir such does notrance of save
consequencesthe of his waiver.him from

appears that,against promissory note,the indorser of a if itan afteraction theIn
required chargemaking a demand on the maker to the defendanttime for as

made,havingexpired such a demand been thehad without defendantindorser
“ demand, protest,”signed upon note a waiver of notice andthe back of the and

signing procured byhis the waiver wasthat ofthe defendant contends false
by attorney plaintiff,representations to him of themade theand fraudulent

by testimonymay signedhehis own that at the timeshow thethe defendant
facts, legalwaiver, although he not effectthe did know their andhe knew was

note,liabilityfrom the suchthat had relieved onaware lie been evidencenot
upon questionbeing theoperation mind admissible whetherof his theof the

by attorney plaintiffrepresentations ofmade to him the the were the effective
of his action.inducement

theon a maker thenote andagainstContract promissory
in first of theas stated the Writindorser paragraph opinion.

dated 1904.2,of Augustthe Police Courtin Holyoke
Court the case was tried beforeto the SuperiorOn appeal

Crafts,A. theHoward maker ofdefendant,TheJ.Flaherty,
and the ordered anote, his verdictadmitted liability judgethe

the close of thehim. At evidenceas againstthe plaintifffor
Crafts, note,the indorser of theLinus askedD.the defendant


