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includedhavingCourtthe Superiorawarded byThe judgment
1901,of St.19, 1901, the date of the passagefrom Juneinterest

the appoint-withoutand525, reversed,must be judgment,c.
in the sumfor theis to be entered petitionertrustee,ament of
28, 1902.from Juneratetheinterest at$32,500, legalof with

ordered.So

Hopkinton.Company Inhabitants ofvs.Milford Water

5,14, July 1906.1905.DecemberMiddlesex.

Loring, Sheldon,Hammond, &J., Morton, JJ.Knowlton, C.Present:

Estop-Corporation.Public ServiceCorporation.Tax, Exemption,Abatement.
Hopkinton.Company.Waterpel. Milford

supplying in-corporation, incorporated purpose thefor the ofpublicIf a service
by authoritygiven toand statute taketown with watera certainhabitants of

charter, acquirespurposes named in itsin another town forand hold land the
taking authorizingpurchase bypurposes by or a under theeitherfor these

statute,right such land so farto take under the asland which it has thestatute
corporationpurposesnecessary proper of the charter of theand for the isisit

exempt from taxation.
1881, 77,by purposeCompany, incorporated St. c. for the ofWaterThe Milford

water, by 1882,furnishing andinhabitants of Milford with authorized St.the
188, any a certain in thereal estate south of street townto take and holdc.

purpose supplyingnecessary proper ofHopkinton and for the the town ofof
act,water, taking part by purchaseacquired by or ina under theMilford with

Hopkintonsubsequent taking, south of the streetby land in named.ratified a
act, it helda dam and reservoir which and usedin and constructed thereonthe

Held,purposes companythat the real estate of the waterthe of its charter.for
byacquired subject Hopkinton.to taxation the town ofthus and used was not

12, 73,corporation may petitionpublic maintain a under R. L. c.A service for§
by statutoryupon authoritya itthe abatement of tax assessed land held under

taxation,public purpose exempt althoughfor a and thus from the result of
granting petitionthe will be to abate the whole of the tax.

maintainingpublic corporation estopped petitionA service is not from a under
12, by73, uponof a tax land held it forR. L. c. for the abatement assessed a§

bypurpose exemptpublic and thus from taxation the fact that it included the
property toland in the list of taxable which it returned the assessors.

5,1904, 12,L. 73,filed December under R. c.Petition, for§
assessedof taxes thean abatement certain ofupon theproperty

for thein the of 1904.town Hopkinton yearpetitioner
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On from a ofrefusal the abatement assessors,theappeal by
the case was intried the Court beforeSuperior J. ItHardy,

that all theappeared topreliminary en-statutory requirements
title the to an abatement hadpetitioner been with.complied

“The was 1881,petitioner 77,incorporated St. c. for theby
of the inhabitants ofpurpose Milford withfurnishing waterpure

fires,for the of andextinguishment for domestic and other pur-
with all the andposes, andpowers to allprivileges, thesubject

duties, restrictions and liabilities set forth in the lawsgeneral
which now are or hereafter be in forcemay suchregulating

•corporations.”
Section 2 of the act authorized the to take andpetitioner hold

fromwater streams and inany and tosprings Milford, con-
struct dams and water and to take and holdlay pipes, real

for theestate and of itspreservation water inpurity supply
and doMilford, the other acts for the establishmentnecessary

of a watermunicipal supply.
ofSection 9 the act is as follows:

“ The town of Milford shall have the at timeright any during
the continuance of the charter to thehereby granted, purchase

all theand andcorporate ofproperty com-rights saidprivileges
aat which beprice agreed betweenpony, may mutually upon

Milford;the saidand town ofsaid and thecorporation said cor-
to make sale of theis authorized same to said town. Inporation

andcase said town aresaid unable to thencorporation theagree,
to be shall be determined threecompensation paid commis-by

sioners, be theto courtsupreme judicialappointed by upon appli-
other,noticecation of either and to the whose whenaward,party

court, besaid shall both Andaccepted by binding upon parties.
to said franchise andthis ispurchase property grantedauthority

the is assented to saidon condition that same town a two-by by
thereon,of the andthirds vote voters at apresent voting meeting

called for that purpose.”
1882, 188,The first two sections of St. c. are as follows:

1. The Milford“Section Water take and boldCompany may
ofreal estate situated south Granite Street in the town ofany

and for the ofproperHopkinton, necessary purpose supplying
water,of with asthe town Milford provided by chapter seventy-

of of thethe acts hundred andseven year eighteen eighty-one,
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and forof such waterandand for the purificationpreservation
same.to hold thedams or reservoirsforming any

“ aftershall, sixtywithin days2. SaidSection corporation
act,this file andofland under thethe provisionsoftaking any

for the southernthe of deedsto be recorded incause registry
the land soa ofof of Middlesex descriptiondistrict the county

identification, and theforaccuratetaken, statingsufficiently
; of the so takentitle landfor which it is taken and thepurposes

iswhoseshall in said person propertyvest Anycorporation.
who failsandin act of said corporation,injured any way by any

the amount ofto as to damages,with saidagree corporation
in the mannersame and determinedhave the assessedmay pro-

for whosevided when land is taken a Any personhighway.
as aforesaidis thus taken or affected withinland applymay

taken,from the is and notthree time the landyears actually
thereafter; and no suit for done under this act shall beinjury

after three from the date of thebrought years alleged injury.”
In 1882 the built a dam and in the townreservoirpetitioner

inof water the naturalfrom which flowed channelHopkinton,
Milford,of the to astream in where from a sta-point pumping

takentian water was into the mains of the and dis-petitioner
feet,totributed the consumers. In 1901 the dam raised tenwas

mucha area. All the land thus used and occu-flowing larger
the in the town of. whetherpied by petitioner Hopkinton, pre-

or not,deed was theincludedviously acquired by petitionerby
1904, in1,on a under ofthe eminentMay taking authority

named,conferreddomain it the two statutes above itsupon by
on date onethat hundred and andownership fifty-eightbeing

four-tenths acres.
found andThe ruled as follows:judge

“ 1,The fair cash value of the ondam was twelve1904,May
thousand dollars.

“ The land of inthe oneremaining wasHopkintonpetitioner
hundred and and acres in and thefour-tenths areafifty-eight

of such land fromvalue the dam if it had not beenapart devoted
to the uses of the was at dollarsdate,thatsupply,water thirty

acre.an
find,“I cashhowever,the value of the latter land inofparcel

connection with its use for a been enhancedwater hassupply
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reason of the forby such water to itpurposes which hassupply
devoted,been and for which it is under the limitationsnecessary

and statute,of- the to theprovisions amount of dol-seventy-five
lars an Inacre. accordance with such the value of thefinding
land and dam was thousandtwenty-three hundred andeight

,dollars.eighty
“ Inasmuch as the admitted inpetitioner its schedule returned

to the thatrespondent the area of the land one hundredwas and
acres and bothseventy-five acted on a mutualparties understand-

as to such admission anding case,because of inthe thepleadings
I find the is notpetitioner entitled-to an abatement ofreasonby
the error as to the area of the land assessed.

“ I rule that such enhanced value created the uses for aby
water is incident to the land hereinsupply assessed. I therefore
find that the valuation of the assessors of the is reason-respondent
able and the denied,of the isprayer withpetitioner costs.”

The petitioner thealleged exceptions, whichraising questions
are in thedealt with opinion.

A. P. W.Rugg, ( Williams with for thehim,) petitioner.
Choate, (F.Jr.,C. F. C. Pillion with for the re-him,)

spondent.
J.Hammond, The is whetherprincipal question the real

isestate from taxation.exempt The notdoes basepetitioner
the claim of exemption upon statute,ofany express provision
nor it thedoes of thedeny power to tax theLegislature prop-

But it contends that theerty. of ourgeneral stat-provisions
for theutes taxation of real estate are not where theapplicable

is taken domain,estate of eminentby right to(or, subjectbeing
taken, has beenbe so for a and ispurchased,) public purpose
used for thatbeing purpose.

thisThe case in our isleading upon subject reports Worces­
Railroad,ter v. 4Western Met. 564. The railroad company

been to ahad authorized take of wide,landstrip five rods
in not material,certain cases here to a(and, greater width,)

to such land outside ofand purchase said as bestrip might
in onand the business fornecessary carrying which itproper

was It was said this court that it was mani­incorporated. by
“offest an the charter that theinspectionupon establishment

of that is work,as athoroughfaregreat regarded estab-public
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useintended for the and ben-lished public publicauthority,by
efit,” it held of the 'theand was that to the extent land which

could take of eminent domain the realcorporation by right
was so asof the from taxationestate exempt longcorporation

the was that this wasused for It further heldpublic purpose.
The thus downthe limit of rule laid wasexemption. approved

in Boston Maine 8 InRailroad v. Cush. 237.Cambridge,&
Commissioners, 500,v. 4 sametheWayland County Gray, prin­

was where situated in the ofland townciple applied Wayland
167,1846,had been taken the of underBoston c. forby city St.

Thomas, J.,the with inwater. thesupplying city pure giving
court,of the “We think theopinion says: question substantially

settled the thisdecision of court in the case of v.Worcesterby
Western Railroad.”

The seems beto that where land isprinciple taken pur-(or
chased when it could have been and forheld ataken) public

it shall be from intaxation thepurpose, absence ofexempt any
to the Itexpress provision has beenstatutory contrary. applied

to a owned one another,within the ofgravel pit limitsby city
Waltham,and to land taken for Somerville v. 170highways.

Boston, 128,Mass. 160. Lancy v. 186 and cases cited.Mass.
Railroad, 95,Boston v. Boston Albany 170 Mass. and cases&

“the Knowlton,cited. In case last cited J. said But the: exemp­
tion of to a use is notproperty appropriated foundedpublic upon

of statute, butprovision restsexpress any upon general princi-
of andjustice, which areples propriety, expediency, applicable
to kind of taxation.”alike every

The the Milford Waterpetitioner, wasCompany, incorporated
“ for the ofpurpose the inhabitants of Milford withfurnishing

water for the fires,of and forpure extinguishment domestic and
”; andother to that end take,was topurposes authorized hold

the Milford,and water of orconvey stream in andany spring
taketo and hold or inby purchase otherwise land the townany

orof Milford in the town of south of GraniteHopkinton Street
which be andmight proper There awasnecessary. provision
in ofthe act incorporation that the of Milfordtownproviding
should have the to theright purchase thecorporate property,

to be or,theprice agreed upon by anparties failing agreement,
1881,three 1882,commissioners. St. c.by St. c.77. 188.



V.WATER CO. HOPKINTON.MILFORD496 [192

Thomas, inAs saiduse .is J. v.WaylandThe public. by
“ It be difficult toubi would ...Commissioners,County supra,
the of domain iscases in which eminentrightfind class ofany

than in to ouror exercised provisionsmore wisely supplyjustly
water,and cities with purecrowded towns provisions equally

of Theto health and the the people.”thenecessary safety
use,in and for thistowas thisministeringengaged'petitioner

of eminentto take landwas byit empowered rightpurpose
notfor other We docould take land nodomain. It purpose.

inthat the real estatethe town torespondent denyunderstand
its ofused the under actheld and petitionerwas byquestion

held of Mil­estate had been the townIf the byincorporation.
thethe would have been coveredthen caseford, completely by

case cited.last above
1893, c.c. L.352, 12,is true that St. R.(now 10,)It by i[§

that held abyin substance although citypropertywas provided
ofor town for the a waterin another purpose sup­or town city

rent, taxation,should fromno be yetif exemptyieldingply,
the oror town so should to townthat the holding pay citycity

sumwas situated a certainthe land dependentin uponwhich
structures;of or otherthe land exclusivethe of buildingsvalue

tax,isthat this sum not a buttechnicallyis manifestityet
ofa tax. The thea for decisionprinciplesubstitutesimply

Commissioners, ubi is still thein v. County sufra,Wayland
so far as ofthe Commonwealth respectslaw of the question

taxation.
that which isdifference thecan make no party empoweredIt

of eminent domain and tothe thisto exercise performright
other thanis The truemunicipal.trust a corporationpublic

ait is in the administration ofis whethertest engaged public
for that It is the char­to take landtrust with purpose.power

isthe and not of theof the use to which property put,acter
settles the of fromthatit, question exemptionuseswhoparty

Railroad, ubiWestern Waylandtaxation. Worcester v. sufra.
Commissioners,ubi Boston v. Boston Albanysupra.Countyv. &

Salem,Essex 153 Mass. 141.Railroad, 95. v.CountyMass.170
cases Bostonfrom like Watercase is clearly distinguishableThe

Boston, 199, v.9 Met. and Commonwealth Lowellv.Co.Power
Allen, J.,In the latter case C.12 75. Bigelow,Co.LightGas
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was athe defendantin of the that quasicontentionspeaking
a usesa or railroadlike corporation,public corporation turnpike

can befail to see that the defendants prop-this “Welanguage:
of this character. Noas a public dutyerly regarded corporation

them,is nor are with trust.they charged publicimposed upon any
and distribute for their ownare authorized make gastoThey

sell ofnot to andand are boundprofit disposegain only. They
orit to or useeither forone, consumption.any public private

. . them take. Nor is conferred topower upon prop-any private
a for theuse,not to publicerty, previously purposeappropriated

of franchise.”and theirexercising enjoying
in is ofThe this case a usepetitioner making public property

obtained of eminent domain. It cannotby right unreasonably
refuse to furnish to anwater Turner Reverev.applicant. Water
Co. Mass. isIt a171 329. trust as theadministering public just

trust,town of beMilford the samewould should itadministering
itsexercise to the There is noright purchase property. express

statute land so toused taxation. Under thesubjecting princi­
cited,laid down in the cases hereinbefore theples ofprovisions

the tax acts do not isgeneral The land thereforeapply. exempt
from and that is so if some or alltaxation, even of the land was

It is not material whether theacquired by purchase. land be
taken under If it could havestatutory been soproceedings.
taken, and an between theby agreement and thecorporation
landowner these are with the isproceedings and titledispensed

deed to the the land so far asconveyed by materialcorporation,
to the usbefore is to be as ifquestion taken ofregarded by right
eminent It isdomain. true that under this decision the peti­
tioner is left in a more favorable as to taxation thanposition that
in awhich town land for a similar is left underusing purpose

12, 10,L. c. and moreE. favorable also than that of an aque­§
duct undercompany, theincorporated can­general laws, which
not take ofproperty by eminentright domain. If this ofrule
law affects the public interests the canunfavorably Legislature

a remedy.provide
arguedIt is theby that the whether therespondent question

is is not thisexemptproperty open upon Thepetition. peti­
tion is 12,R. c.underplainly brought 73. ThisL. section§

assessors,that the if find that the forprovides they applicant
32VOL. 192.
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abatement is “at more than histaxed orjust proportion, upon
an of his in itsassessment of excess of fair cashpropertyany

make reasonable itvalue,” a abatement. While is truemay
that this some ideathe of section to thegives supportlanguage

it tax,the under cannot athat assessors abate andacting wholly
taxed,the the tax underwhile person upon paying protest, may

back,to it ormaintain an action of contract recover suc-perhaps
collection,defend for itsagainst anycessfully proceedings brought

Glidden, 486, and casesv. 179 Mass. thereinHarrington(see
see no reason the statute not be broadstill we why maycited,)

to a case like this. There are obvious rea­cover publicenough
sons it better that like this should be settledis questionswhy by

abatement, the ofthe assessors for not least potentupon petition
anis the for abatement must first make towhich that applicant

ofstatement his liable to taxa­the assessors a sworn property
convenient for the thatit is more theapplicanttion. Again,

so,all, extent,and,is liable at if to whathewhetherquestion
ofIn view the ofshould be in onesettled proceeding. history

washave no doubt that it the intentionthe we canlegislation
to makethis for theprovisionof the Legislature by proceeding

of the of the whole orthe validitysettlement of anyquestion
the of thefollowsof the tax. The languagepetitionportion
action understatute, broad toand is justify any properenough

the statute.
list to thein its assess­It that includingis further argued by
is nowtheas taxable petitionerors this land property estopped

it not taxable. But this isthat is positionthe claimto set up
Pawtucket,Co. 7 277.untenable. Dunnell v. Gray,Manuf.

Commissioners, 270.109 Mass. MoorsCharlestown v. County
Commissioners, 431.184 Mass.v. Street

discuss the otherto raisedexceptionsIt becomes unnecessary
record.thisupon

sustained.Exceptions


