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theIf work was not done and so farwas improp-properly
to it thedone as render no of contractperformance byerly

itHebert, then the certificate iswould not avail. onlyPerhaps
in that not stillthe event the contract wasalthough performed,
there in which it could be for andwere particulars compensated

it,certain done to incould be Mr. Deweythings by remedy
event, inthat but even that I don’t see that the certifi-event

makecate would difference.” instructionsBecause theseany
too little effect to the that the shallgive requirement contractor

a certificate from the toarchitect before he is entitledprocure
there must be a new trial. We deem itpayment, unnecessary
otherto discuss raised the bill of Inquestions by exceptions.

the second action the overruled. Inare the firstexceptions
theaction will beentry

sustained.Exceptions

Harry Davenport.Jaquith,J. vs. Johnassignee,

vs.Same Antonio F. Rico.
JosephSame vs. H. Morrill.

13, 1906. April 9,MarchSuffolk. 1906.

J.,Knowlton, Morton, Loring,C. Bralet,Present: & Sheldon, JJ.

preference.Insolvency, Practice,Fraudulent gency.Civil. A

by insolvencyassignee goodsIn an action an in for the value of certain and certain
money alleged paid bysums of to have been delivered and to the defendant the

preferences, byinsolvent debtor as ruling judgefraudulent the refusal of a a
sitting groundjury rulinga requestedwithout on the that the had become im-

“ did uponmaterial because he not find as a fact all the evidence that the sale
goods payments relatingof the and the inwere made fraud lawsof the to insol-
”vency finding by judgeis a paymentsof fact the that the sale and the were

partnot made with the intent on the of the insolvent and the toreason believe
part necessary plaintiff’son the of the whichdefendant are to sustain the case.

judge requestIf a “to rule inrefuses accordance with the third and the fourth in
given,” requestthe terms semblethat the third absolutelyis refused and the

fourth in the terms stated.
a-judge sittingIn a jury,trial before a party rulingwithout if a forasks a correct

case,applicablelawin and to by judge,the which is judgerefused the and the
against him,afterwards decides the rightcase he has a to know whether the

judge decidingin the case did didor actnot under the rule of stated inlaw
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ruling, merely saysjudge give rulingand ifthe the that he to indeclined the
rulingsay adopted, exception bythe terms stated and does not what he an the

party requesting ruling must bethe sustained.
by assignee insolvency moneyan action an in toIn recover from several defendants

alleged paid respectively byto have been to them the as fraud-insolvent debtor
followingpreferences, rulingulent the should be made facts inwhen there are

“applicable: by knowledgethe case to which it is The defendants are bound the
agents had, any preference anyand intent which their and if was forobtained

by agent, attorney representative actingdefendant an or him infor the trans-
action, any conveyanceor if insolvencyfraudulent under the statute was made

defendant,any knowledgeto with part any agent,a of fraudthe on the of attor-
ney representative actingor him,in the transaction for the isdefendant bound
by agent's knowledgethe and intent.”

insolvency any partif purposeUnder the laws of conveyancethe of a orsale is a
preferencefraudulent under by assignee.the statute the whole is voidable the

payment by'The in full an byinsolvent debtor of a note made him secured to its
him,by belongingfull value collateral to thatso the assets of his estate are not

by payment, preferenceis a althoughdiminished the not fraudulent when the
payment is made the holder of the note insolvencyknows that the of the maker

impending.is

Loring, J. These are three actions anbrought by assignee
in of a firm made of oneinsolvency and oneup Davis Hathaway,
to for soldrecover andgoods inmade violation of thepayments

Thelaws. wasinsolvency insolvency anpetition involuntary
one, and was filed on 25, 1896,originally April Davisagainst

Italone. afterwards was amended to include the partnership,
the wasand of theassignee appointed andassignee joint sepa-

ofrate estates both partners.
There was a prior ininvoluntary petition against Hathaway

Bristol But thatCounty. does not enter into the matters on
the decisionwhich here The casedepends. went to an auditor

infound favor thewho of in all three casesplaintiff for some of
matters of.the complained

In the action he found foragainst Davenport the onplaintiff
counts two and forthree two ofsales One lot worthcigars.

sold on March$1,870 11,1896 ; the other, $1,390,worth waswas
31,1896.sold on March He also found for the on countsplaintiff

four, six,five and for the of $61.02 on 1,Novemberpayments
; 3,1895,$601895 on November and $300 on 12,1895.December
otherThe count (count one) against was waived.Davenport

In the action Rico he found for theagainst onplaintiff count
one for the sale of five bales of tobacco on 28, 1896,February

$1,999.72, and heworth found for the defendant on counts two,
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four,three and in which the undertook to fromrecoverplaintiff
Rico three each,of $400 made onpayments Rico,Davis toby

11, 1896. He also found for defendant countsJanuary the on
25,seven and nine for the to on or aboutRico,payment April

1896, $150of a note for made one and indorsedby Torrey by
Davis. The forcount was the sameeighth cause of action and
was as a matter ofinserted only.pleading

theIn action Morrill he found for the for theagainst plaintiff
of 25, 1896,sales two lots of one lot on worthcigars, February

$2,562.50, 10, 1896, $3,040.the other on March worth
The were heardcases in the Court a sit-Superior by judge

a whowithout found forting the defendant in each casejury,
and made no further that in thefinding except refusing eighth

asked for toas the effect of theruling insolvency proceedings
in alone,Bristol he stated that thisagainst Hathaway ruling

“became immaterial because he notdid find as a fact allupon
the evidence that the sale the andof the weregoods payments

inmade fraud of the laws torelating The case isinsolvency.”
on ofhere the the theto refusals of theexceptions plaintiff judge

to make the him.requested byrulings
forThe asked theplaintiff following rulings (among others)

in all three cases:
“ 3. The defendants are bound the and intentby knowledge

their had,which and if wasagents any obtained forpreference
an ordefendantany by agent, attorney representative acting

transaction,for him in the or if fraudulent underany conveyance
defendant,statute tothe was made ainsolvency withany knowl-

of ofthe fraud on the oredge part any agent, attorney represent-
him,in forative the transaction the isacting defendant bound

the andagent’s knowledge intent.by
“ If of the of sale orpart purpose4. toany any conveyance

defendants,of fromthese the insolvent debtorsany represented
fraudulent, the wholethe was was void.”plaintiff,by

“to inThe declined rule withaccordance the third re-judge
in termsand the fourth the given.”quest

inIf the connectionmade with thefinding askedspecial ruling
the ofto effect the in isinsolvencyas Bristol to beproceedings

not findto that he did that the insolventsmean madeinterpreted
sales and with thethe intent the third andnecessarypayments

27191.VOL.
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fourth were immaterial. But dorulings we not think that that
is the true of that It is termsmeaning finding. in a thatfinding
the sales and were not laws,made in fraud of thepayments
that is to with the intent on the of in-say, necessary thepart
solvents and the reason to believe on the ofnecessary thepart
defendants. The correctness of this conclusion is borne out by
the fact that the did not the third andjudge refuse fourth rulings
asked for on the on which lieground refused the eighth, namely,

thethat made them immaterial.finding
Both .were correct ofrulings requested statements law.

toAs the Moore,third 198;see Bush v. 133 Mass.ruling,
Russell, 74;Saunders v. Mass. Marston,171 Hill v. 178 Mass.

286;285, Atlantic Cotton Mills v. Indian Orchard Mills, 147
Mass. 268.

As to the fourth Belden, 535;see v. 99 Mass.ruling, Crafts
243;v.Peabody 242,153 Mass. v. Marston,HillKnapp, 178

285,Mass. 287.
The are not as to theparties agreed construction ofproper

the statement in bill ofthe in to the theseexceptions regard way
two were dealt with therulings The con-by judge. plaintiff’s
tention is that the third was refused and theruling absolutely
fourth in the terms stated. The defendants’ oncontention the
other hand is that inboth were refused the terms stated.

If it were material we should with the But inagree plaintiff.
our it is not Theopinion material. wererulings requested right,
and if to casethe should have been inapplicable given, certainly
substance. ourIn which we shall state lateropinion grounds(on

theon) inwere the andrulings Morrillapplicable Davenport
cases. That means that in the infacts these two casesdeciding
the should have under the rules laidjudge down inproceeded

twothese on forrulings The arespectively. plaintiff, asking
which is correct in law and is theruling to case to beapplicable

tried, has a to know whether in that caseright deciding against
him the did didor not act under the of lawrule stated injudge
the asked for. The here does not state heruling whetherjudge
did or did not act under it when he that he declined tosays give

stated,it in the terms and does state henot what ruling adopted.
The case does not come within the inrule Schendel v.applied
Stevenson, 351, 355,153 Mass. relied on the defendants.by
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It remains to consider whether these wererulings applicable
to cases tried.the

Dealing first with the third In the actionruling. against
the case was in substance that in 1893Davenport plaintiff’s

Chard,and his thenDavis who were indealerspartner, cigars
tobacco, Oliver,and failed. At time onethat a cigar broker,

$10,000borrowed over of the defendant to “settle”Davenport
the affairs of Davis and Chard. in OctoberBeginning or No-
vember, 1895, and down to the in 1896, Davisinsolvency April,
and Oliver,Hathaway, who acted as their inthrough agent carry-

affairs,on their anding partnership sold and tobaccobought cigars
with the of notesproceeds or Davissigned by Hathaway andby

and indorsedCompany by credit in theHathaway. Hathaway’s
was wasgood. Davis insolventbeginning throughout.

The auditor found that the two lots of soldcigars to Daven-
were with ofOliver the asport bought proceeds notes, aboveby

stated; also that the defendant testified that healthough bought
these of owner,one Von Der Heide asOlivercigars through who
was a clerk of Oliver’s and who claimed also to been ahave dealer

account,on his store,own on his inbusiness Oliver’s thecarrying
sale was a sale the to Von Derreally by partnership Davenport,
Heide’s name as a Theused cover. two lotsbeing of werecigars

$1,870 $1,390to be worthfound and and were soldrespectively,
$1,160 $1,000,for and or about 66 cent of their true value.per

died after the before the andDavenport auditor hishearing
was read at the trial. He testified that hedeposition bought

theas of DerVon Olivercigars Heide, as agoods.the through
“broker, and that he did not know where the goods [mentioned]

in counts two and three of from,the declaration in his case came
and did not and that nohe had occasion toinquire, make any

sort”;of the he forthat both lots checksinquiry paid by pay-
Heide,able to DerVon which were indorsed to andOliver by

Oliver thein bank.deposited
inThe three the case are notDavenportpayments intelligibly
the ofdescribed in bill in the testi-exceptionsanywhere except

of and we assume that of themstatement toDavenport,mony
$61.02, 1,be 1895,correct. The bn November was apaid pay-

ment inmade Davis and settlement of a note forby Company
$59.50, Kelman,one to Davis andsigned by payable Company,
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Davis andat Companyandprotested maturity, paid byfinally
testi-$1.50 on date named.with fees of theprotest Davenport

Oliver, with thethe note was him fromfied that received by
bethat to credited with theOliver proceeds;wasunderstanding

”“ him,at tothat Oliver was this time indebted Davenport.and
and$60 $300other of andThe two werepayments payments

and indorse-in of Davisreceived settlement Company’swere
them, and Dav-other to receivedof two notes byments payable

found thatterms. The auditorfrom Oliver on the sameenport
due defendantthe debt to thecredited onthese werepayments

”“$10,000 andlent to settle Chardreason theof Oliverby
“1893; were allin that these notes paid byaffairsDavis’s

he or in contem-at a time when was insolventchecks of Davis
to awere with aof and view preferringinsolvency,plation paid

him; that the defendanta foror under liabilitycreditor person
so in-that Davis wascause to believeor had reasonableknew

of that thein and paymentsinsolvency,or contemplationsolvent
of laws.”in fraud themadewere insolvency

inthe would have been warranted find-thisOn evidence judge
wasin two sales and the three Oliverpayments get-that theing

$10,000for the lentfor by DavenportDavenportting payment
”“ Davis,the affairs and althoughto settle of Chard nominally

Oliver; was applicable.to and the third ruling requestedlent
second,in the third andout theThe case made by plaintiff

inthat oraction Rico was Octobercounts of thefourth against
1895,November, Oliver and withoutto accommodate receiving

each,fortherefor, $400three notes withRico changedpayment
secured;notes were not Davis andand Rico’sDavis Company.

Rico histhousand cigars.were secured paidCompany’s by fifty
andfound that when DavisThe auditornotes at maturity.

“ of andDavisnotes fell knewdue Rico Hathaway’sCompany’s
ac-of RicoknowledgeIn thatimpending insolvency.” spite

The auditor findsthe notes.from Davis ofpaymentcepted
“ to Oliver andwas returned subsequentlythe collateralthat

“also thatThe auditor found thefor debts.”to Davis’spaysold
no todiminished and harm accruedassets notinsolvent’s were

such a transaction.”creditor throughany
asked for wassee how thirddo not the applicableWe ruling

case.thisto
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countssixth, and elevenththe tenthfifth,The toexceptions
waived thewere at argument.

statement madethe and ninth. byThis leaves seventh The
auditor this claim is as follows:the of

“ of oneThis to recover of a note Torrey,count was payment
in the courseDavis, received from Oliverindorsed which Ricoby

of business.
“ afind atI that this was the check of Davis periodpaid by

hadandin of Ricowhen Davis was insolvency,contemplation
in theinsolventit; had becomereason to know that Torrey

thisto that at time Rico tookI am unable find themeantime.
note, him as a fraudulentit known to or intended Daviswas by

then,it for all thatand was not known appearedpreference,
that not it atme, couldbefore Torrey pay maturity.

it,to but I“I find that it was a payundoubtedly preference
ornot find that there was intent anydo fraudulent provenany

Rico,of I thereforesuch intent on the of andknowledge part
that the not to recover count.”find on thisplaintiff ought

The third was not here.ruling applicable
made out in thatcase the action Morrill wasThe against

teamster, and and at theMorrill was a met OliverHathaway
and, onHotel told Oliver thatbeingReynolds; by Hathaway

was overstocked with and needed to raise money, agreedgoods
for ofadvance to two lots cigars,that he would the paymoney

$3,040.$2,562.50, he didthe other worthone worth What paid
“but it was found the auditor to be considerablynot byappear,

the realbelow value.”
“found that in the sales to Morrill Oliver wasThe auditor two

in the transactions.” theand AlthoughMorrill’s partneragent
fact,that this not thewarranted a was sofinding yetevidence

know the have found that Oliver was Mor-far as we judge may
Oliver’s immaterial. Theand thought knowledgerill’s agent

refusal to the third in the Morrillto the give rulingexception
be sustained on all four counts.mustcase

now to the fourth asked therulingcome In Daven-We for.
found that ofthe real all fiveit well might purposecaseport be

make towas to on account ofpayment Davenporttransactions
to$10,000 borrowed Oliver “settle” Davis’sby previousthe

was, transactionit each was void.If whollyinsolvency.
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is in thehow it action Rico.do not see applicable againstWe
Morrill, it is fromIn the action applicableagainst plainly

to ofhas been said as the nature that claim.what
us to for inThis the asked the Ricoseparatebrings rulings

case.
inThe was the seventeenthrightjudge refusing ruling*

asked for. warranted a thatThe evidence the tobaccofinding
Rico, one Oliver,not to but to Miller towas sold through

whom Miller the which was in turnpurchasepaid money paid
himhim to credit for it on account.by by givingHathaway

tobacco was transferred to MillerThe Davis onultimately by
10, T896, after the asplaintiff’s inappointment assignee,July

out itname it turned that had inwhose stood the Custom
thatIf believed theHouse. the judge testimony plaintiff’s

offor a conversion the tobaccocase Rico failed.whollyagainst
casesfind in the relied onWe thenothing by plaintiff, (Burpee
342; Belden, 535,v. v.97 Mass. 99 Mass.Sparhawk, Crafts

; 390;Barnes, 388,v. Mass.539 147 Hill Marston,v.Copeland
285, which conflicts this.178 Mass. with287,)

inwas theThe judge right refusing twenty-third ruling †
If the was not toasked for. tobacco sold butRico to Miller,

and to him was not made use of,the transfer the thatfact it
ofnot in usual course waswas the business immaterial.

inThe was therefusing eighteenthjudge right askedruling ‡

“* —requestedruling UponThe was as allfollows: 17. the evidence the
is entitled to as aplaintiff uponrecover matter of law the first count for the
said bales of Sumatravalue of five Tobacco.”

requestedruling was as follows : “23. —The transaction with the† The.
count,five of tobacco under thebales Sumatra first whether a sale or merely

name, ina into Rico’s was not the usual oftransfer course ofbusiness Hath­
boundaway, and Rico is underthereby the statute knowledgewith that

Hathaway contemplationwas then insolvent or in of insolvency.”
—requested UponThe was asruling follows: “18. all the evidence‡ if the

deposited cigarsinsolvent Davis the mentioned theby auditor as collateral
Oliver, 27, 1896,with six toprior Aprilwithin months and if Oliver and

Rico then had cause toreasonable believe that Davis was insolvent or in con­
templation of if wasinsolvency, and Davis then or in contemplationinsolvent

paymentof outinsolvency,, the of this collateral of the three notes relied on
second, counts,under the third and fourth would a preferenceconstitute to

and, found,Rico, if foregoingthe facts are courtthe would be authorized to
find an intent prefer,to and in'that case should find for the plaintiff.”
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notes which werethreethat theno evidenceThere wasfor.
evidenceTheof the onlywere out collateral.to Rico paidpaid

“ notes wereDavis paidauditor the byof the thatis findingthe
them,fornew of der Heide’s wereOliver, givennotesor Von

soldandreturned to Oliver subsequentlyand the collateral was
to for Davis’s debts.”pay

*thein rulingwas twenty-fourthThe right refusingjudge
of notes andthat theThe auditor found exchangeasked for.

did notwhich released collateralof the Davis notesthe payment
no evidence thatthere wasestate,the insolvent’s anddiminish

ease hereout nothat the madeit did. His conclusion plaintiff
Bank, Mass. 257.v. Second National 177Clarkewas right.

theon the thatThe which twenty-­ground arguesonly plaintiff
is that relied on Oliverfirst should have been Ricogivenruling

found the auditor andin the matter. But that fact is not by
and ninth countsthere no on the exceptwas evidence seventh

refused.wasthe auditor’s The rulingreport. twenty-first
and the falls withtwenty-secondrightly, it.†

The twentieth was waived.
thehave that warranted theThe defendants evidenceargued

and tobaccoin case thethat the sold the Davenportcigarsfinding
of Hatha­Morrill ease were the individualsold in the property

‡ that thethe asked for was andthat wrong,way; eighth ruling
be on that andon those counts can ground;findings supported

of themade similar in the other claimshavethey arguments
restsBut whicha verdict cannot beplaintiff. general supported

underalternatives,on two one is to theone of of which left jury
and the one.a correct other under an incorrectruling

“* — asruling 24. all the evidencerequested UponThe was as follows:
two,counts threeplaintiff uponlaw the is entitled to recovera matter of

ante, 416, 417,pagesSee 420.and four.”
torequested rulings referred were as follows:The†

Auditor,thenine the facts foundupon by“21.—Under counts seven and
upon allthe note andpreference Torreya ofpaymentRico received in the

intended.preferencethe that wasthe evidence court should infer a
“ — is the valuedamagesnine measure of22. counts theUnder seven and

made.”the note at the wasTorrey preferenceof the time when
—“8. all the evidence inruling UponrequestedThe was as follows:‡

separate byestateappointment assignee Hathaway’sof ofthe case the an
anyto these defend­of no defence ofInsolvency Countythe Court Bristol is

in these actions.”ants
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The result is that in the thereseveral actions must be the
entries:following

In the action Rico:against overruled.Exceptions
In that sustained on the sec-against Davenport: Exceptions

ond-, third, andfourth, fifth
sixth counts.

In that Morrill: sustained.against Exceptions
W. forR. theBigelow, plaintiff.

Anderson,E. (A.R. T. Smith forwith the defendants.him,)

Joseph H. McCormack vs. John Butland others.&

21, 16,Suffolk. AprilNovember 1905. 1906.

Knowlton, J., Morton, Hammond, Sheldon,Loring,Present: &C. JJ.

Practice, Civil, Civil,Lien.Mechanic’s Pleading,Verdict. Variance.

contemplating purchase having agreed writingIf one the land and inof certain
with the owner of land build athe to house on it makes an oral contract awith

house, proceeds digmechanic to construct the cellar of the and the mechanic to
knowledge land,the cellar with the and consent of the owner of the and if

shortly conveys contemplatingthereafter owner sells and landthe the to the
mechanic,purchaser employed mortgage back,who the and takes a the me-

197,petition uponchanic can L.maintain a under R. c. to aenforce lien the
property by constructingfor the and him inlabor materials furnished cellarthe

good against mortgage.which will be the
petition 197, lien,trial of aAt the under R. L. c. a ifto enforce mechanic’s the

case,judge jury relatingsubmits to the a to the of thenumber of issues facts
jury upon clearlyand the answers of the of the issues indicate what theirsome

upon been, judge mayanswer another issue must the direct the answerhave
upon issue, although already giventhis other it not for the answers itwere

•question judge being merelyjury,awould be of fact for action of thethe this
byjurywithdrawalthe from the of which has become immaterial rea-an issue

given.son of the verdict
objection pleadings findingallegationThe of a in avariance between an the and of

agreed upon by partiesfact which was taken atthe not the trial cannot be
reportedraised after the case is to this court.

Petition under R. L. filed in the197,c. Dorchester District
21, 1903, foron to enforce a mechanic’s lien laborCourt April

and in a cellar on landmaterials furnishedperformed building
Dorchester.in


