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Manufacturing Company.SingerMary M. vs.Grant

— 1,23, March 1906.November 1905.Suffolk.

Hammond, Loring,J., Morton, Sheldon,Knowlton, &C. JJ.Present:

Servant.Master and

manufacturing sewingcorporation machines for anagainst assaultIn an aaction
byallegedplaintiff to have' been committed a servant of the defendanton the

sewing non-performancetaking machine for of ofher a the conditionsin from
sale, employed bythere was that one S. wasof conditional evidencea contract

purchaserson paymachines failure of the toto take for them inthe defendant
contracts,ofthe conditions their that his instructionsaccordance with were to

and,get peaceably, not,if could it report matter,the machine he iftake to the
superior replevywhereupon machine,wouldhis the that he had men himunder

supposed men,andto do business was to handle employedthese that A.he one
removing question,him theto in machine havingassist in made a sham sale from

purpose giving title,to A. for thethe defendant of apparenthim an and that
attemptingA. in to byremove the was plaintiffmachine resisted the and com-

Held, plaintiffthe assault. amitted that verdict for justified,the was the de-
beingfendant liable for the acts of A. in the employment,course of his ifeven

A. had been told not to use force.

forTort an assault ofby alleged the defendant.agents Writ
12,dated 1908.February

the inAt trial the Court G-asMll,beforeSuperior J. the jury
a verdict for the $500;returned in the sumplaintiff of and the

defendant alleged exceptions.
The statement of case isfollowing the taken from the opinion

of the court:
This is an action for assaultan committed Andrews,oneby

in from the ataking plaintiff machine when she was insewing
inarrears her for it. She thepayments machine of thebought

defendant. The defendant contended that the sale was con-
; that the had takenditional a writtenplaintiff lease of the

machine, and that the had beenplaintiff furnished awith copy
198,of it under L.R. Butc. 12. on this the evidencepoint§

was conflicting.
The introducedplaintiff evidence that on the in questionday

one Sexton and one Andrews came to her inhouse a onwagon
“ “which was and thatpainted Singer,” Andrews in attempting

machine,to remove said resistedwas theby plaintiff, whereupon
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the choked and her dress,said Andrews her pushed, tearing
and onthe assault and the herecommitted inplaintiff”battery
question.

inthat theTo Andrews was defendant’s theprove employ
evidence. of therelies on the Oneplaintiff following plaintiff’s

“ that he had seen Andrews in thewitnesses testified Chelsea
Andrews,on of or four times a week.”office an threeaverage

if he hadon asked the defendant ever beenbeing by employed
“defendant, answered: Not underthe no.” He fur-by salary,

hether on direct examination thattestified thebought plaintiff’s
“$5,for the iflease with that the machine wasunderstanding

was to take it their storeobtained the intoCompanySinger
his the and that he$5and sell it and him out of proceeds,pay

machine, hefrom a bill of sale of the which hadreceived Sexton
of the of theturned over to the Chelsea office Singerbookkeeper

the and whichtrouble been made Grantsafter had byCompany,
now be found.” On cross-had informed nothe been could

before the matters here com-he admitted thatexamination
“ forof he had done thethe work Singer Companyplained only

machines, which numberedwas in lostthe ofway looking up
” to$5had nor it;five or six he never the hadthat paid charged

“ thatdefendant owed himhim in account the money;although
occasions, hadon several when hehe had Sextonaccompanied

him incollections, on some occasions assistedmade and had
all;been no athad troubleout machines when theretaking

over,the matter and hadis, in and talkedthat Sexton had gone
machine; his first casethe thathim to take outthen helpcalled

back about twelvewould date years.”for the Singer Company
Andrews, and that heto the sale to accompaniedtestifiedSexton

assault wasHe denied thatthe machine.him to anyidentify
thatafter “there wasbut he admitted thatcommitted, seeing

said,the machine he ‘Mr.into be trouble obtaininggoing
farther, andI will sendAndrews, notneed proceed anyyou

” On cross-examination he tes-the machine.’sewingreplevin
toseveral occasionsAndrews on previoustified to employing

himmachines, he had whenand that accompaniedlostlocate
the time here inbefore and sincethosehe for machineswent

question.
and testified that Sex-calledSexton’s wassuperior,Madigan,
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he could ittake the machine if getwere toinstructionston’s
it.not, Onto it and he wouldif replevyand reportpeaceably,

“ himmen underhe that Sexton hadtestifiedcross-examination
SextonIn theto whetherquestionanswerto do business.”

him without communi-to these men underorderscould give
“ Well, if thereanswered,he was anythingwith Madigan,cating

it, wasme about but then he sup-could askhe alwayscome up
ofminute theBut he callhandle. couldn’t upto everyposed

men.”handle thesewas tobut supposedday,
for theasked followingThe defendant rulings:

“ under the the actionthe evidence and pleadingsUpon1.
maintained.cannot be

“ orthe defendant to itsby agents2. authority givenAny
under aremove or ato machine deliveredrepossessservants

default does notthe were in necessarilywhere paymentslease
to such removal oruse force to accomplishconstitute authority

repossession.
“ indefendant had its agentsthe instructed3. If expressly

or a accomplishthe of machine toremovingwork repossessing
use ofmeans and thewithoutby peaceablesuch removal only

not beif the machine could removed or byforce and repossessed
force,the use of then to obtainmeans and withoutpeaceable

a writ of no to useunder expressreplevin, authoritypossession
usebe conferred and to forceforce would any implied authority

bewould negatived.
“ the the ormake acts of said Sexton or said AndrewsTo4.

the defendant itthem must thatbinding appeareither of upon
ofdone for the what thewere purpose performingsaid acts

directed in ofhad and the theexecution authoritydefendant
the itsdefendant to agents.bygivenactually

“ of done in thethe acts were not5. If alleged complained
of the and for the ofmachine accom-removal purposeactual

removal, but on the other hand were forsuch done theplishing
or other the defend-of some improperrevenge purposepurpose

would, beant not liable.
“ evidence no whatsoever is shown6. the authorityUpon by

done said Andrews can theacts bind defendantwhich byany
of on the ofalleged delegation authority partAnycompany.

the said Andrewsto to authorize thepurportingsaid Sexton
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said Andrews to use force would not be de-thisuponbinding
fendant.”

These refused,wererulings so far as wereexcept they given
in the The left to toin substance itcharge. thejudge jury say

towhether the sale Andrews was a sham and inwashe reality
defendant,an of the them if foundthat,employee telling they

that he could findwas, the defendant liable ifthey believedthey
that he assaulted the to ofplaintiff theget possession sewing
machine.

The defendant to the refusal to theexcepted give rulings
and two First,to of therequested, parts to a statementcharge:

in the of the in which theearly toldpart charge thejudge jury
that if thatfound used in athey violence wasunnecessary case

“lease was and a furnished,given then come thiscopy toyou
makes, or will make thequestion,—What defendant corporation

for theliable act of Well,Andrews?unjustifiable that depends
whether Andrews in theentirely, gentlemen, upon first instance

in not,”was behalf of the second,or andacting tocorporation this
“ Ifinstruction: Sexton had no to toauthority get anybody help

him, then, of course that does not bind the Manufac-why Singer
but if in the course of businessCompany, which beenturing had

time, is,conducted to this the thatprior thecompany, higher
officials of the that hadthose a tocompany, direc-right give
tions, that,had known that Sexton was Andrewsdoing hiring

himto assist when he wanted to and aget machine, and hadgo
was out of thehim, that funds of thepaid Singer Manufacturing
that Andrews had been for the workCompany that hepaid had

Then thedone? have to consider thatyou theright upon ques-
of of totion the Sextonauthority employ somebody.”

were taken theto refusal toExceptions the re-give rulings
and to the two theof of thequested, parts statedcharge judge

above.
L.A. M. for theL. defendant.Lyman Jennings,&

McCaigMcManus, J.É. A. J.L. F. for theLynch, plaintiff.&
Loring, theJ. statement of theforegoing The[After case.]

awarranted that Sexton wasfindingevidence authorized to em-
assistants; that he had Andrews to assist him inemployedploy

machine,the and that the sale toretaking plaintiff’s Andrews
was a sham.
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It is usedsettled that the defendant be for forcewould liable
as he hadAndrews a means of ifmachine,the evenby retaking

Burnham,notbeen told to use 124 Mass.force. v. 277.Roberge
128 Mass. 289. The defendant’s doesGeorge v. Gobey, liability

not his or im­been authorizedupondepend having expressly
force,to use but his a meansused force aspliedly upon having

Newmarch,of what he was 12to do. Howe v.doing employed
Allen, Timmins,49. Perlstein v.v. 178 Mass.McCarthy 378.
American Co. Mass. 530. is no difference177 ThereExpress
between a man to retake a instructions notmachine withhiring

force,to use and inan officer men to retakehiringinstructing
machines to hire them to retake machines without force.using

There was no in the fifthevidence case for the rulingcalling
to anas forassault ofthe purpose revenge.
The defendant’s counsel nothave taken the severalup excep-

intions their We have followed their andargument. argument
have not thedealt with exceptions separately.

overruled.Exceptions

GeorgeJulian Scholl & another vs. Killorin.W.

— 1,Middlesex. November 1905. March 1906.24,

Knowlton, J., Morton, Loring,Hammond, Sheldoñ,Present: C. & JJ.

Evidence, affecting writings.Extrinsic

price byIn an for plaintiffaction the balance of the of a steam roller thesold to
“writing,the defendant a inunder contract described as one of our Universal

weight” guaranteedSteam Rollers of ten tons and “a firstto be class and
proper every respect buildingroller in gravel,”for roads of crushed stone and

bythe defendant cannot be allowed to show oral evidence that when he ordered
the roller plaintiffbefore the execution of the contract he told thatthe he

doingwanted railwaythe roller for work between rails of street tracks andthe
plaintiffthat it fifty-twoshould not be more than inches wide and that the

agreed width,to furnish him a roller of that whereas the one furnished was
fifty-four inches wide and for for the work forthat reason was unsuitable
which it was ordered.

Contract, for of ofa balance be the ato duealleged price
steam roller insold to the defendant under a writingcontract
printed dated 11,1905.Writbelow. January


