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existed between the The declinedparties. defendant to become
the tenant, before the time fixed theplaintiff’s for ofbeginning
the term. beThere can no of kindthis anwithoutliability

tenant,a or asconstructive,actualoccupation well as a con­by
tract, or v. 164 891.Rogers Mass. Baconexpress implied. Coy,

309, Hart,v. 137 312.Parker, Mass. Central 124 Mass.Mills v.
123. Leonard v. 136 Mass. 123.Kingman, Merrill v. Bullock,

Anderson,105 v. 526,Mass. Eastman486. 119 Mass. 531.
23Larkin v. Conn. 304.Avery,

The second count is an is theupon which withinagreement
74,statute frauds. c. 1,of R. L. cl. 4. Wieland,White v. 109§

291.Mass. Parker v. 123 Mass.Tainter, 185.
theJudgment for defendant.

Mathews,J. H. for the plaintiff.
R. J.B. Dodge Taft, forW. the defendant.&
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Practice, Civil,Negligence. Exceptions. Master and Dynamite.Servant.
Joint Tortfeasor.

171, 2, causingIn an action under R. L. c. plaintiff’sfor the§ death of the intes-
by negligence by grossthe negligencetate the of defendant or the theof

agents servants,or ifdefendant’s the declaration is defective for want of an
allegation kin,widow,that the left aintestate children or next of but the defend-

taking objection byof by requestant instead this rulingdemurrer or a for a that
allegationsproof of all the set forth in plain-the declaration notdoes entitle the

recover, tryjoin pleadings theytiff to chooses to issue and the case on the as
stand, objectionand this is not or pre-alluded calledto to the attention of the
siding judge, point upon argumentthe defendant cannot theraise the of an
exception presiding judge give generala rulingto refusal of the to a the endat

uponthat alltrial the evidence the actionof the cannot be maintained.
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transportation company,general employ a whichin of has a contractA driver the
factory transport magazinepowder to theproprietor a contents of awith the of

undergoingstorage powder factory repairsplace while isto a of the and when
completed again,repairs chargeto move it back if sent in wagonthe are of a

work,upon generalthis can be found to have remained the servant of liis
employer proprietor powderand not to have become the servant of the of the
factory.

rule, personal injury highway allegedThe that to recover for a theunder act the
injury, applyhave the sole ofdefect must been cause the does not to an action

171, 2, causing plaintiff’s byR. L.under c. for the death of the intestate§ the
negligence grossby negligence agentsof the defendant or the of the defendant’s
or servants.

against powder corporation maintaining magazineIn an action a mills a gun-where
stored, 171, 2,powder dynamite causingand R. L. c.were under for the death§

plaintiff’s by negligence by gross negligenceof the intestate its or the of its
evidence,servants,agents or there was that the defendant received notice from

cartridge company, storing powder occupying adjoininga and premisesthe
separated by partition open joists,a of that the floor on the defendant’s side of

discolored,partition spread through par-the was that the discoloration had the
tition, nitroglycerine, requestingand the was believed to be andthat stain that

once,danger onlysource of should be at thatremedied after an intervalthe of
twenty-two days, correspondencefurther and interviews with the defendant’s

intervened,superintendent arrangementshaving bywere made the defendant
remedy dangerous by removing portionthisto condition the discolored and

floor,putting cartridge companyin a new that in the meantime the had removed
powder temporarily wagons standingits which was in at some distance from

magazine, keep powderthe that the defendant continued to indefendant’s its
magazine large quantity explosives, repairsa of and entrusted the to an inex-
perienced acting personal supervisionservant without the of the defendant’s

servant,superintendent, removing large quantitythat this without dyna-the of
gunpowder magazine, pouredmite and that in uponstill remained the the dis-

liquidcolored area a that had been him withfurnished to instructions not to use
removed,magazineit until the entire contents of the had been that hadhe been

dynamite powder magazine explodedtold that if the and then in the it instantly
generate sufficiently explode powderawould heat to allintense the in the

wagons cartridge companyof the and in defendant,another storehouse of the
began scrubbingapplying liquid broom,that after the he the surface with a

generalwhereupon explosion followed, gunpowdersmoke arose and a the in the
wagons cartridge company exploding dynamiteof as as pow-the well the and

magazine, plaintiff’s intestate,in the defendant’s and the chargeder who was in
Held,wagons cartridge company,of the wasof one of the killed. that on this’

jury finding negligenceinthe were warranted both ofevidence the defendant
gross negligence Held, also, that,theand of defendant’s servant. ifeven the

cartridge company negligent removing wagonsin itswas not to a safe distance
tortfeasor,jointand a this would be no forso became defence the defendant.

Braley, J. These are ofactions tort administra-bybrought
171,under L. c. 2,tors R. to therecover for deathsdamages§

intestates, whom,of their several each of at the of histime de-
cease, is admitted to have been in the exercise of due care.
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wereThere four butdefendants reason eitheroriginally, by
abatement,in sustained,of that were or ofpleas maderulings

trial,at the the American Mills was leftPowder as the sole
defendant which each of the has obtained aagainst plaintiffs
verdict.

The it becameremedy given being statutory,purely obliga-
to and that the several decedents left atory allege prove either

children,orwidow, kin,or of to whomnext thatany damages
be recovered were to be in themight paid proportions specified

the statute.by
reason of the omission suchof theBy allegations, declarations

did not action,set forth a cause of henceand werelegal demur-
rable. Railroad,Commonwealth v. Boston 121 Mass.Albany

Or,36. the defect one of substance and not of formbeing
this could be raisedmerely, question a for a rul-by request

that of all theing proof did notpleaded entitleallegations
the to recover.plaintiffs Railroad,Commonwealth v. Eastern
5 Gray, 473. 479,v. 7 484.Hervey Moseley, Gray,

But the defendant was content to issue and to thejoin try
cases within the as stood. Under thepleadings they general

for a thatrequest all the evidence theruling, upon actions could
not be maintained, this was to,not alluded norobjection directly
called to the attention of the the coursepresiding judge. By
taken, he well have understood, did,as hemay thatprobably

more was intended than tonothing cover thegenerally questions
more and shown thedirectly fully by specific requests.

It can be doubted if thethat, raisedhardly now thenobjection
stated,had been this would have been obviateddifficulty by

an amendment, or of a distinctdisposed andby positive ruling.
This therefore beexception cannot considered because notopen,

before,raised or the trial court.passed upon Edwards v.by
234,13Carr, York,238. Hicks v. NewGray, Haven,New

Railroad, 424,164 Mass. 429.Hartford
Another raises theexception evidence,that thequestion upon

Moore,Charles the Lawrence,W. intestate of the atplaintiff
death,the time hisof inwas the or ofservice theemployment

defendant, and thus not within the class for whose death dam-
are recoverable under theages statute. The Sts. of c.1897, 416,

and of 1898, 565,c. of which 2,c. 171,R. L. is a substan-§
VOL. 189. 19
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tial re-enactment, 270,were 1887,after ofthe St. c.passed as
1892,St. of 260, 1,amended c. theby known ascommonly§
act, took effect. amended,When thusemployers’ liability the

act contained theprovisions for of in-for therecovery damages
stantaneous death of an caused the actemployee, by wrongful
of his employer.

enactments,severalthese remedial it must beBy todeemed
have been of thethe intention to establish aLegislature system
under which be awarded for death fromdamages might arising
the act of ora whether the relationwrongful person corporation,
of master and servant diddid or not exist between the decedent
and those hisfor death. rela-responsible theUpon ascertaining
tion, it canthen be determined under which statute the remedy

tois beprovided sought.
The that infact Moore thewas of thegeneral employment

which had been hired toStanley Transportation Company,
the contents of the of the Unitedtransport Statesmagazine

and thisfor attended in ofCartridge Company, purpose charge
teams,one of its does not to have been Thereappear disputed.

was uncontroverted evidence that this was his as theonly duty,
others,boxes of were to loadedbe thepowder upon wagons by

who then thewould direct where teams be driven.should After
the loaded had takenbeen to con-what waswagons perhaps

distance,asidered safe the horses were be andto unhitched
stable,sent to their while the workmen were certainmaking

of the thecontemplated repairs house.powder Upon comple-
drivers,tion of these the with the were to returnrepairs, horses,

and thebackmove powder.
No other directions are shown to tohave been himgiven by

one on the in the of ofwork removal orany premises engaged
nor does it that wasrepair, he otherwise toappear sub-required

mit himself to their ordirection control.
A servant sent to work another withfor person,perform

whom for mas-a contract its made hishas beenperformance by
ter, not, alone, law, thedoes at common orthat factby by
statute under which actions a ser-these are becomebrought,

Towle,vant of latter. 416. v.the Driscoll 181 Mass.v. Delory
Mass. 126.185Blodgett,

circumstances, the find ifUnder these could thatjury subject
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driveas he shouldin to whereto the direction of those charge,
the ofloaded, servantit still remainedafter was hehis wagon

the control andhim retainedwhohis original throughemployer,
thehorses, his master was byof the and employedcare whether

defendant, Mooreor thebyUnited States Cartridge Company,
Ford, 126v.of either.the servantdid not become general Huff

Towle,Driscoll v.160 Mass. 374.Mass. 24. v.Reagan Casey,
126, 129.185 Mass.181 Mass. 416. v. Blodgett,Delory

he wasof law thatIt be ruled as mattertherefore could not
servant, was submittedthe and thisdefendant’s rightlyquestion

to the jury.
declaration,As the case was on of thetried the first count

defendant, or the negli-which of thecharged negligence gross
theof its or considering remainingservants ingence agents,

theit tobecomes recur somewhat fullytoexceptions, important
relations, iffor ofevidence the what legalpurpose determining

it ofsustained to the at time thetheany, persons present explo-
sion, as the «well as ofquestions negligence.

twoThere were buildings, threecontaining Ofmagazines.
twothese, were under one butroof, were aseparated parti-by

oftion about twoopen inchesjoists, oneapart, compartment
used thebeing by thepartnership known as United States Car-

for thetridge alone,ofCompany keeping while thegunpowder
wasother the defendant foroccupied by the ofkeeping gunpow-

der and of which adynamite, of each was thenlarge quantity
on storage.

four weeksNearly before the the ofexplosion, theemployees
first had observed that floorcompany the on the defendant’s side
was anddiscolored, that the discoloration had spread through
the partition. Upon it wasinvestigation decided that this was
caused the fromby the ofleakage dynamite nitroglycerine,
which had soaked into the floor.

The theto lives ofdanger those about theemployed premises,
or in thatliving ofvicinity, by character,reason its explosive
and to otherproximity obvious,explosives 7,onbeing July
notice was to the localgiven of theagent defendant theby
United States Cartridge that theCompany which hadspot ap­

was believed to bepeared andnitroglycerine, thatrequesting
the source of should at once bedanger remedied. itBut was
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29, the’further withnot until and after correspondenceJuly
its thatdefendant and interviews with arrange­superintendent,

this conditionments made to dangerous bywerefinally remedy
in a new floor.the anddiscoloredremoving puttingportion,

however, Unitedevidence, whether thebeingThe conflicting,
contracted to make theseStates repairs,Cartridge Company

of of theirthe removal the contentswhich included temporary
Goodwin, who, underor one with the menwhethermagazine,

work, inundertook the theto wasperform employ-him, actually
defendant, to theof the this was leftquestionment properly

ser-that unless he waswith instructions the defendant’sjury,
havenot be if he was either tovant'it would foundresponsible,

orbeen incompetent, grossly negligent.
wasIf the which' followed after the workexplosion, began,

itthe act of wasGoodwin,caused uponimmediately by open
notto find that the disaster would have occurredthe evidence

ofin afor the defendant’s conduct permitting portionexcept
or, in-to soaked with athe floor become whenhigh explosive,

condition, to continue in its aformed of this magazinekeeping
of or in not the madeexplosives, repairshavinglarge quantity

thanits ratherthe ofsupervision superintendentunder personal
anthem to servant.entrusting inexperiencedentirely

one ofan be from or allprecipitatedThat explosion might
inwhich the ofawas probable consequence, lightthese causes

the was called reasonablydefendant uponexperiencecommon
and to every proper pre­guard against by takingto anticipate,

Works, 111 136. v.Mass. DerryLane v. Atlanticcaution.
131, v. New River Co. 9 B. & S.134. HillFlitner, 118 Mass.

303.
therefore, have thecould be found to beenIts negligence,

cross,v. Nor­ Mass.of the 155McCauleyaccident.causeefficient
v.Electric Co. Meriden Ins. Co. 158586, GasLynn587.584, &

v. Boston Gas575, and cases there cited.570, KoplanMass.
15, v. 188 113.Mass.Higgins,Mass. 27. HigginsCo.177Light

however, as todefendant, that the rule proximateurgesThe
out of re-forto suits damages arising injuriescause, applicable

thisshould be followed. Butfrom defective highways,ceived
the restsdefect,bemust caused solely byaccidentrule, thethat

statute, shouldto which it be confined.of thethe constructionon
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atubiCo.,Meriden Ins.Electric Co. v.Lynn supra,Gas &
NestorHaverhill, 168 384.382,v. Mass.576. Raymondpage

265,River, 183 Mass. 267.v. Fall
tothe of theIt is shown that boxes belongingalso powder

at a distanceand on the wagonsother temporarilycompany,
noand there beingthe defendant’s magazine, exploded,from

than the other was the causethat one moreevidence explosion
decedents, takes thedeath of the the defendant positionof the

ofstatute, or thethe itsthat, under negligence, gross negligence
orbeen of theservant, death,must the sole cause plain-its have

tiffs cannot recover.
the ownersthat stillIt be assumed the rested upondutymay

with theirwhich was removed knowledgeof the beingpowder,
consent, to it from the hazard itsofand protect beingproperly

in view of the conditionsAndexploded. generally dangerous
if it have been to athat were should suchtransportedpresent,

fire,to all of its thedistance as taking providedpreclude danger
were thenof the defendant’s theirmagazinecontents ignited,

be foundconduct to have been thus contribut-negligent,might
ofto the deaths the intestates.ing

on this branch of theBut even then the requestedrulings
In the furtherance ofcase were practical justice,inappropriate.

torts,of the law of that where two orit is a moreprinciple
another in or in theirinjure person property bywrongdoers

acts, areall of which concurrent and contribute to oneseveral
each,been then ifhave causedmightbut which bywrong,

theirno distinction can be drawn betweenthe evidenceupon
acts, or liable. Boston &all are severally Albanyjointlythey

Munroe568,v. 107 Mass. 579. v. Carlisle,Railroad Shanly,
Havener, 182 Mass. 250.199. Corey176 Mass. v.

convenience, in suit,tortfeasors onebejoint may joinedFor
but ofthe measure under R. L.or recovery,sued separately,

171, be could be but onesame,would the therec. 2, though§
beof that obtained. Elliott v.mightsatisfaction any judgment

v. Mass.104 Mass. 180. 137 207.Wright,McAvoyHayden,
them,to the also foundIn to submittedanswer questions jury

wereor servants of the defendantthe grossly negli-that agents
conclusion,this must have deter-To reach theygent. correctly

instructions, that as themined, the Goodwin was presentunder
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servant, and their answerdefendant’s to the second question
to,refer and characterize,should be to histaken conduct.

was evidence to sustain thisUnless there then thefinding,
defendant’s fourteenth should have been Therequest given.

of thecharacter was known toundertaking him.fullydangerous
the of andWithout quantityremoving large dynamite gun-

inthat still remained the defendant’spowder hecompartment,
the area a thatdiscolored been fur-hadpoured upon liquid

him,nished to but he waswhich instructed not to theuse until
entire ofcontents both had been removed.magazines

further thatIt he told ifdistinctly was that theappears dyna,-
and inmite then the defendant’s itpowder magazine exploded,

would a heat to allinstantly intense firegenerate sufficiently
the the teams and in theon other storehouse.powder After

hethis theliquid, began surface with aapplying scrubbing
volume,broom. smoke whicharose, increased inThereupon

and itwater was could not be andthough applied, extinguished,
'a followed.general explosion

To use in,and to brush a solution with-deliberately, attempt
out what the effect would and where thebe,knowing highest

of care should have been exercised, was not todegree according
the dictates of common andprudence foresight. Upon proper
consideration, man,as a hereasonable must have known theof

and have realized thatsurroundings,dangerous usedany agency
be attended with great obviousmight danger. Neglecting pre-

cautions, forward,he went when heunhesitatingly to haveought
ascertained what effect the and hissolution, manner of apply-

it, would the or,have upon if aning nitroglycerine; experi-
ment was to be made examination,without such orknowledge

hethen should have taken aprecaution againstevery possible
explosion.

to the inflammable nature of theOwing substance with which
he called to anddeal,was where unless theupon caregreatest
was exercised take followedignition might place, probably by

lifedestruction of and the well find thatproperty, jury might
care,his was not inconduct but rose toonly lacking ordinary

tothat of reckless indifference sufficient todegree consequences
constitute Galbraith End Streetv. West Rail­negligence.gross

572,Mass. 581. Banks Braman,165 v. 188 Mass.way, 367.
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to thethe towere allowed juryAlthough plaintiffs gorightly
issues, been held dis­both of havetheseupon grounds liability

rail­tinct in actions operatingstatutory against corporations
aroads and loss of life of one notfor being passenger.railways
Mass. 383.Commonwealth v. Boston & Maine 133Railroad,

Railroad, v. EssexPeaslee v. 152 Mass. 155.Fitchburg Gay
v. EndElectric Street 159 Mass. 242. Gordon WestRailway,

Street 175 Mass. 181.Railway,
The statute on are founded extendswhich the casespresent

the for death to all andremedy by corporations,actwrongful
York, Haven,beshould construed New Newv.similarly. Kelsey

Railroad, 64,181 Mass. 68.Hartford&
We assume from the the bill ofsilence of exceptions upon

this that this distinction was and that theout,point pointed
were instructed that if the causedfound accident wasjury they

the defendant’s no occasion toby would havenegligence they
determine the ofquestion gross negligence.

There was no taken to the theexception on measurerulings
of the defendant’s and the were accu­instructedliability, jury

that could not be for as in anhadrately recovery damages
action of tort for but that thepersonal injuries; remedy pro­
vided was in the nature of a which must be assessedpenalty,

the of thatto the defendant’s or ofaccording degree culpability,
its servants. Hudson v. Boston 185 Mass.Railroad,Lynn &
510, 517, 518.

overruled.Exceptions
(F.L. L. J. Burke withG. Washburn C.Mayberry, him,)

for the American Powder Mills.
H. for theBent,W. plaintiffs.


