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deter­The in those would on to ainto them. goproceedings
If themination, reference to the last claim.without question

in them should be toarise whether the heldshould plaintiffs
claim,of thisthat takeliens plaintiff’shave acquired precedence

to of them inbe insufficient allcase the shouldin property pay
in suchfull, to the lawit would be decided applicableaccording

the a arise is notBut that such maycases. possibility question
tothe should not be helda reason subject appro­why property

debts,of the defendant’s so asto the long anypaymentpriation
court,the is held theit remains. The fact that byof property

there, is no reasonof claims inthe litigation goodfor payment
others, claims,likeshould refuse tothe court permit havingwhy

ifthe thereto come in and obtain their from same property,pay
is for all.enough

that case is theare of the within statute.We opinion
and demurrerDecree reversed overruled.

theB. forGrant,W. plaintiff.
Abrams,M.A. Ellis & for the defendant.D. D.

JenningsStephen vs. Arthur C. Moore.

13, 25,January September1905. 1905.Suffolk.

Knowlton, J., Morton, Lathrop, Loring, Braley,C. &Present: JJ.

Laws. Interest.Surety.Notes. Evidence.Bills and Conflict of

parties promissorythe true relation between the to a notethis CommonwealthIn
law,equity, at and ain if not also defendant sued as the makercan be shown

delivery principal obligora show that an indorser before was theof note can
position surety.and that defendant was in the of athe

promissory securitynotethe holder of a holds as therefor certain shares of stockIf
pledgedpreviously theto secure two overdue notes of an indorser of note who

principal obligor, purchasedin fact is the which notes the holder has under
indorser, if, having byagreement andan with that the of the notes theterms

collateral, so,right to the shares thus held as he does but fails to realizesell
sale,from want of due care in the he must account to the nominaltheir value

note, surety,is that of a for the difference be-maker of the whose real relation
of andthe amount realized on the sale the collateral the amount whichtween

in If inbeen realized if he had due care the sale. such awould have exercised
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agreement provean to onhas made not his claim theof the notecase the holder
obligor,indorser, principal againstis the thewho insolventof thetwo notes

indorser, maker,agreement has caused loss to the nominaland thisof thatestate
surety deduct the amountsurety, is entitled to of this loss alsothe thewho is

may to holderany which he still be liable the of the note.from amount for
“ Boston, signed Hamp-Mass.” and inpromissorya note dated NewIn an action on

Boston,shire, plaintiffappeared, that note either was handed to the init the or
Hampshire, given pur-him from New that the note was inmailed to therewas

agreed notes,arrangement by plaintiff upwhich the to take twoof ansuance
principal obligorsigned by in fact theindorser who was of the note suedthe

Manchester,by Hampshire, byupon, a bank in Newwhich were held means of
plaintiffdays’ sight upon payablea draft the to the Manchester bank’sfifteen

bycorrespondent Boston, uponin that the note sued stated that it was secured
by hankof stock then held the Manchester as collateral for thecertain shares

by plaintiff, sightup that the draft wasto be taken the drawn andtwo notes
paid by plaintiff thereupónthe who received from the Manches-was in Boston

securingand stock them.ter bank the two notes the shares of The defendant
governed byupon Hampshire,that sued was the law of Newcontended the note

stipulated Held,by rate ofand that law was invalid on account of the interest.
Hampshire,plaintiffif the was mailed to the from New insteadthat even note

Boston,being him in it was as matter of law aof handed to Massachusetts
contract.

although controversy,approval, in that in anto with not action on aBuie referred
bearing greater per perpromissory at a than sixvalid note interest rate cent

annum, prevails,plaintiff, agreedto atthe if he is entitled interest the rate to
merely ofand to the date his writ.the date of the verdict not
against maker,promissory nominal whoan action on a note the has in fact theIn

surety, obligor havingrights principal an ofof a the been indorser the note
having pledgeddelivery certain shares of stock toand secure the notebefore

plaintiff partsubject notes of his own which the asto the lien of other of the
havingagreed up, assignmentandtake and become insolvent made antrade to

creditors, of what saidof evidence was between thefor the benefit indorser of
competent if it to show thatand the defendant is tends the defendantthe note

agreed upondelivering on what was betweenin the note acted the indorser and
agreement plaintiff assigneeplaintiff,-and an between the and theevidence ofthe
competent plaintiffindorser is if it tends to show howthe estate of the theof

pledged byas collateral indorserdealt with the shares of stock the to which the
payingsurety equity byin onas a was entitled the debt owed himdefendant

plaintiff.to the
note,promissory where theIn an action on.a defendant contends that the note is

State, agreementby pursuancegoverned the law of another evidence of the in
given competentis to show that aof which the note was the note was Massa-

chusetts contract.

Boston, Mass.,on a note datedConteact promissory April
month after date the order ofone to10,1896, Stephenpayable

at rate of and$6,200,for with interest the one oneJennings,
month,cent thehalf defend-payable monthly, signed byper per

17,datedant and indorsed J. O. Moore. Writ 1902.by April
asThe sued was follows:note upon
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“ 10,Boston, 1896.Mass., April
“ todate, Ireceived,value promise payafter formonthOne

of inbusinessat hisof placeJenningsthe order Stephento
thedollars, atwith interesthundredBoston, twosix thousand

month,half cent monthlyand one per payablerate of one per
forsaid as collateralwith securityJennings,depositedhaving

of mine toor liabilitiesthis or other liabilityof anypayment
due, be here-or to become or thatduesaid mayJennings,

three certificatesthe viz:contracted,after property,following
stock in the Laconia and Lakefor shares each Villagetwenty

166,167Railroad, Alsonumbered and 168Horse respectively.
stock in andfor shares each Laconiatwo certificates thirty

numbered 15 and 16 respec-StreetLakeport Railway Company
in all. the toone hundred and shares Withtwenty righttively

decline; and on fail-call for additional should the samesecurity
or, shall not beure in case the interestto paidrespond monthly

to be due andthis shall be deemedas agreed, obligation payable
todemand,on with full and sell and andassignpower authority

thereof,whole of or oranydeliver the said partproperty any
thereto,therefor, or additions at Broker’ssubstitute any any

or saidsale,or at at the ofBoard, public private option Jennings,
or his and with the to himself at suchrightassigns, purchase

sale, on theBroker’s or of thisBoard, public non-performance
or the of of the liabilities men-abovenon-payment anypromise,

tioned, thereafter,or at time or times without advertisementany
hereinbefore to theor notice not-expressed contraryanything

after all otherAnd or costs andwithstanding. deducting legal
collection,for tosale and the residue ofexpenses delivery, apply

made,or soof such sale sales to be tothe proceeds pay any,
liabilities,said saideither or all of as shall deemJennings, proper,

thethe if to undersigned.returning overplus, any,
“ Arthur C. Moore.”

demand andon back: C.Indorsed notice.“Waiving J.
Moore.”

denial,inThe defendant answer set a a ofup general plea pay-
ment, and that the note was executed the defend-byallegations

for of the at his andant the accommodation plaintiff request
consideration, itand that was ofwithout secured collateralby

the the ofsufficient to amount the note andpay plaintiffvalue
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interest andfull,thereon in but the hadthat plaintiff misapplied
had forthe collateral and that he not accountedmisappropriated

the use;collateral had hisand it to own theconverted that
note, been executed the defendant withouthaving considera-by
tion and indorsed Moore,C. who wasby Joseph the principal

knew,as wellobligor plaintiffthe the hadplaintiff subsequently
note,released. MooreC. from claim the andJoseph uponany

that the defendant was toand not bereleasedthereby ought
note,held to to the and,answer that the wasplaintiff; finally,

in violation and of the where itevasion laws of New Hampshire
was in themade, that rate of exceeded the rateinterest legal
in the State of New Hampshire.

At the Sherman,trial in the a ver-Court J. orderedSuperior
dict for the for the amount of the note and atplaintiff interest
the rate of oneone and half month to the date of thecentper per
writ and of six cent annum thereafter. At theper per request
of defendant,the the forthe case determinationjudge reported

this court. correct,If the in of theby favor wasruling plaintiff
verdict; otherwise,was to be entered on the this courtjudgment

was to make such case asof the law anddisposition justice
might require.

The material facts are stated in the opinion.
Allen,J. theW. for defendant.

B. B. thefor asubmitted brief.Dewing, plaintiff,
Loring, 9,1896,J. It from that ontheappears Aprilreport

Moore,one Dr. J. C. who had an for the“made assignment
creditors,”ofbenefit called inthe at his officeupon plaintiff

Boston and told him assetsthat his were one hundredamong
and of theshares Laconia and Streettwenty Lakeport Railway,

andthe Laconia Lake Horse which(formerly Village Railroad,)
he did not sale;wish at a forced he and his hadsold that friends
control of the and that he the moreroad stock worththought
than if hun­it to a sale. These onewas tobringlikely pushed
dred and then as twosecurityshares were forpledgedtwenty

Manchester,bank inon each held anotes shares by(sixty note)
$3,000forof notes was byNew One these signedHampshire.

$2,500 himalone; wasforDr. Moore the other note signed by
Fellows, At Dr. Moore’soverdue.and one and both wereby

ifthe notes Mooretothe take Dr.request plaintiff agreed up
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“ a draft to the Manchesterwould for fifteenarrange days’ sight
beBoston,”bankbank’s in the advanced tocorrespondent money

with interest at one and one half cent Themonth.repaid per per
“heasked Moore if some one to makecouldn’tDr.plaintiff get

he,note,” Moore,the as was innew Dr. and sug­insolvency,
this thethe defendant. made ou­Thegested nephew, plaintiff

on,note Dr. tookhere sued Moore it back to New Hampshire,
and it handed the thewas either to MooreDr.plaintiff by (as

Dr,or to him and the de­mailed Mooreplaintiff testified) (as
fendant Afterwards wasthe fifteen drafttestified). days’ sight

Boston;wasand the in anddrawn paid by thereuponplaintiff
•he the tworeceived notes with the one hundred and twenty

shares of stock.
7,On in1897, the sold the at auctionJanuary stockplaintiff

Boston it in $10and for a share. war-bought The werejury
ranted in that the stock a local stock notwas knownfinding

market;in the Boston also that at the date when sold theby
it had Laconia,a market in ofplaintiff value New Hampshire,

$45from to $54 a share. were alsowarranted inThey finding
that the of Dr. Moore’s toestate the stockassignee objected

transferred to the on thebeing that the saleplaintiff, ground
had beennot conducted and that the had notproperly plaintiff
realized full value of it. After itprotracted negotiationsthe.
was between the and the that noagreed assignee plaintiff proof

be made the Moore,should the estate of Dr.by plaintiff against
and thethat notshould redeem the The stockassignee stock.

thewas transferred to on 8, 1900, thisOctober underplaintiff
1897,In is, theagreement. August, (that succeedingAugust

the in which theJanuary sold theplaintiff the defendantstock,)
wrote to the that heplaintiff that he scldunderstood hadstating

forthe stock and the his,returnasking of the note.defendant’s
The plaintiff ofacknowledged the letter toreceipt and promised

matterthe before hisbring more was heardattorney. Nothing
the defendant from the writ',by until thisplaintiff dated April
1902,17, was served him.upon

theBefore several contentionsconsidering made the de-by
fendant, it will be toconvenient make a ofstatement the rights

fromof the these transactions.parties resulting
in the oneThe hundred and of wasequity shares stocktwenty
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collateralof Dr. Moore’sestate. The sharesin the wereassignee
the him asfor the notes and heldtwo taken up by plaintiff by

shares he was boundhis which notes with thetogetherproperty,
of noteto Moore the defendant on theto surrender or payment

is in that note note here sued on)here sued on. It stated (the
for that note. Butthat shares were collateralthese security

until ofan not thethat most rightswas at operativeagreement
ofin hands hisDr. in the stock theMoore’screditors assignee

The shares as collateralhad were pledgedbeen extinguished.
andthe held the Manchester bankfor two notes byoriginally

bethe and that could nottaken pledge changedup plaintiff,by
the cred-consent of the for benefit of thewithout the assignee

redeem initors of Dr. Moore. The could the sharesassignee
the amount due on thesethe hands of the onplaintiff paying

two notes.
not to been made on theThe does have pleadings.ruling profess

are so far asofUnder these circumstances they importance only
from law.in differ their atthe of the rightsrights parties equity

Butler, 498, 501, thisMass. courtIn 122 expresslyGuild v.
of note therethe makerthe whether theleft undecided question

in shown a Thisthat action be to bein could surety.question
casesbecause of thewithout doubt left undecidedwasquestion

Pocock, this192, with5 Taunt. approvalof Fentum v. (cited by
275,270,v. 24 Pick.Bank Cunningham,court in Commercial

Willard, 216,River Bank v. 5 Met.276, in Fall Union 221,)and
hand, the the ofand on other hand cases Pooleyon the one

1,9Harradine, Hollier v. Cl. & F.431,El. & Bl.7 Eyre,v.
and Orien­2 El. & El. OverendMcClelland, 424,v. v.Greenough

348,L. R. 7 H. L. 360. These casestal Financial Corporation,
v.Pick. 270,Bank 24Cunningham, Pooleyof v.Commercial

431, Clelland,2 El. & El.Harradine, & Mc­El. Bl. v.Greenough7
Ch.424, Financial L. R. 7Overend,and CorporationOriental v.

in142, on the briefs Guild Butler.were cited See originalv.
Butler, 498,v. 122 Mass. It501. had heldin Guild beenpapers

the aPocock that to instrumentnegotiablein Fentum v. parties
terms to that the inbehind its show to itcould not partiesgo

other froma to each different indicatedfact held thatrelation
of in But thethe the it waspaperon face negotiable question.

before act,the inlaw of thatjudicatureestablished England
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of the to a instru­the true relationship parties negotiableequity
and that bebe into it could shown inment could inquired equity

that the maker of a in factnote was a and(for suretyexample)
case,in iffurther,an the and that such aindorser theprincipal;

inindorser was fact thewho was dealt with as tosoprincipal
the makera was discharged. See v.discharge surety, Pooley

El. & Bl. andHarradine, the cases431,7 other supra.
ruleWhat is meant the of Fentum v. Pocock is that theby

maker of a entersnote into a contract withnegotiable written
all holders tothereof that note as the onesubsequent pay pri­

liable thereon. That written contract between makerthemarily
and the holder can no more be contradictedsubsequent by parol
than other written on the otherBut hand theany agreement.

ofrule isv. Harradine that if betweenas the maker andPooley
the indorser the theindorser is one liable on the noteprimarily
and the maker is the holder,and this is known to thesurety
the must in haveholder theto relation betweenequity regard
the maker and indorser in the contract between himselfenforcing
and the maker. If he interferes with the of the maker asrights

indorser,andbetween himself the the same result as ifensues
the maker himhad contracted with as and the indorsersurety
had himcontracted with as principal.

are of under theWe that ofopinion the answer inallegations
case the thethe at bar of indefendant should berights equity

us. Moore,considered It is that Dr.alleged who was anby
77,indorser 15,anomalous under Pub. c.Sts. was and was§

known to thebe This is made inobligor. allegationprincipal
connection with an Dr.that Moore wasallegation released. He

released,was not as But,will be shown on.later as we have
said, the made does not to been maderuling have onpurport

andthe under those wecircumstances think thatpleadings, the
of the should be considered.equitable partiesrights

ofWe are that in at rate theopinion true relationequity any
incan be shown this notCommonwealth. It is tonecessary

decide the is not law.whether defence at The ofdefenceopen
at ina was held to law this Commonwealthbe whensurety open

122, decided; and itBaker v. 8 Pick. was was held inBriggs,
9 that in a511,v. Met. common contractKing, lawCarpenter

one as show that he was asigning principal may surety.
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of the The firstto contentions defendant:now theComing
him that the it amade is on evidence was ques­contention by

the note for thehetion for the whether signed plaintiff’sjury
if found itand to be used theaccommodation only plaintiff

notea bank. The wasto raise at givenmoney bynecessary
of Dr. notfor accommodation Moore and forthethe defendant

of the itthe sincestrictly) plaintiff,accommodation (speaking
as of thefor the trade.partwas by plaintiffstipulatedsomething

of didremains which these two theBut the thingsquestion
: Did he that he should have the-­for stipulateplaintiff stipulate

thata or did he a notenote of third stipulate signed byperson
be used ifshould be handed to him to hea third onlyperson

theto at a bank to trans­carryfound it raisenecessary money
of what the warrantedThe werequestionaction jurythrough?

of Dr.this on the Moore.in finding depends testimonyon point
thethat the duringHis was plaintiff negotiationstestimony

know, inI was to thatto as insolvency—previous“wanted
— Imade an for the benefit of creditors ifI had assignment

He saidsome one to make the new note. he didn’tcouldn’t get
that,I didn’t about situatedcare who I told him knowit was.

Moore,was, he that Arthur C. wouldnephew,as I and said my
himas I told I would to him.”be as good try getjust anybody.

“ for reason he a newto the what wantedIn answer question
short of he“he was andhe said thatnote,” very money, might

bank,in the and did notuse stock and note hebe to theobliged
was, bedid he think it would ad­it as it neitherwant to use

it,name maker on Ito the note with asmyvisable .present
not use the old notesand that he couldinbeing insolvency,”

““ heHe said all wanted wasoverdue.”werebecause they
bank; heuse at the thathe could wasthatto somethingget

camethe draft due.” Nothing'to borrow whenmoneyobliged
no made whenfor was theand conditionmore was stipulated

thethe Into sig­note was delivered plaintiff. considering
be thatit should added the defendantnificance of this evidence

means, to the bewas known toand plaintiffthen was without
“ for Dr. aman, had worked Moore deal.”gooda whoyoung

the written ornote wasother hand this only obligationOn the
onone, $6,200of terms whichthe theanystatement signed by

in Manchester banknotes the wasthe twoto take upnecessary
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to to thebe On the are of opinionwhole werepaid plaintiff.
that it as ahas not been shown that the note was not delivered

himnote to the but was to him usehanded forplaintiff byonly
if he it thisfound to in outraisenecessary carryingmoney
transaction.

The defendant’s next is is boundcontention that the plaintiff
to account not but forfor what he realized from the saleonly
what he would have realized from it if it had been conducted
with care. The contends that never on theplaintiff he realized
stock, defendant,that he offered at the trial to return it to the
and hethat .is not bound to account for was whatwhat or with
care have been arealized from sale of it. ismight It apparent

“that there was a in the value of the afterchange stock they
built the 1898,”line to the inWeirs” or and that“1897 the
stock is not worth what the were warranted in find­today jury

it could been sold foring have on if it has7,1897,January any
at allvalue now.

What the relies on when he makesplaintiff the contention
hethat realized onnever the stock is his that he wenttestimony

this form of salethrough for the of the stockpurpose getting
transferred into his own name because it then stood in namethe

Moore,of Dr. who had been in be,or towas liable andinsolvency
he it itsold to have transferred. But the were not boundjury
to this as that,true. Moreaccept than there evi-testimony was
dence that he to the duesought prove balance on the two notes
taken the for which these oneup by plaintiff, hundred and twenty
shares were thecollateral, estate of Dr. Moore in theagainst
hands of his after the amount realizedassignee deducting from
the 7,sale of the shares on is1897. That directJanuary evi-

thatdence he tointended realize on his security.
The defendant was entitled as on the note heresurety, paying

on, notes,sued to receive the and, if the foundtwo that thejury
had undertaken toplaintiff realize on the stock while the notes

hands,were in his to what could have been realized on it had
the sale been withconducted care. A that the sale wasfinding
not conducted waswith care abundantly warranted on the evi-
dence. It was in Boston it known,sold where was not while in
Laconia sales ofthere were four it in the andpreceding August

$54.25;$47.50one in the November at frompreceding to and



206 JENNINGS V. MOORE. [189

there was from those familiar withtestimony its value that there
was no in its value down to the datechange of the sale on Janu-

and7,1897, that itary was then $45 $54.worth to
The was not bound to sellplaintiff the stock as col­pledged

lateral for the notes Butbought underby'him. the notes he
hé had a to sell it. If hebought chose toright exercise that

he had to use due care inright the value of or if heit,realizing
did not use due care he must account to the defendant as surety
for what would have been hadrealized he done so. See Guinz­

v. Co.Downs 165 andburg 467,Mass. v. Butler,Guild 127 Mass.
386, for lastthe tworespectively, propositions.

The not to theplaintiff’s agreement estate ofprove against
Dr. Moore did not him fromrelease the note here sued on.

noteThat was made after Dr. Moore made an forassignment
creditors,the benefit of his and could not underbe theproved

The not to related to theassignment. agreement twoprove
held the banknotes Manchester and taken theprior by up by

But theif, after defendant with theplaintiff. value ofcrediting
the stock is bound towhich the account for as of Janu­plaintiff

he to sell7,1897, undertook balance is due the(when it,)ary any
on the the defendant can deductnote, what was lostplaintiff by

not to the notes,this two under the familiaragreement prove
laid down in this Butler,rule Commonwealth in v.Guild 127

Mass. 386.
next made the contention theThe defendant that contract

contract,a New and that under thewas statute ofHampshire
in him noNew evidence more than sixHampshire put by per

is due under it. It is notcent interest to considernecessary
statute,is true of thatthat the construction sincewhether we

of the couldare not that contract have been foundopinion only
contract on the ofto be a Massachusetts thetestimony plaintiff

on,Dr. Moore handed to him in Boston the note herethat sued
from that thebut also that fact contract awas Massachu-apart

We are of that it is asetts contract. Massachusetts con-opinion
note mailed to the as thetract if the was defendantplaintiffeven

theMoore testified. The for of theDr. agreement taking upand
;in Massachusetts two notes were to benotes was made thetwo

inthe Massachusetts to thein Massachusettstaken by paymentup
of Manchester bank a fifteenthe ofBoston days’correspondent
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it on if thedraft the defendantdrawnsight plaintiff signedby
and the in Massachusetts this indelivered to noteplaintiff signed

“but ItNew dated Boston.” was held in Sill v.Hampshire
Chase, 129, that a contract could be143 Mass. similar found to
be a the ofMassachusetts circumstances thisUndercontract.
case, decision,for the reasons in we arethat ofgiven opinion
•that the have that the contractshould been instructed herejury
in as ofwas matter law a Massachusetts contract. Seequestion

38;Smith,also in this Pine v. 11 v.connection Gray, Meyer
Estes, 457;164 Mass. Nashua BankSavings v. 184Sayles,
Mass. 520.

theThe has out as to the ofthat rateplaintiff pointed ruling
interest was too favorable to the in that thedefendant werejury
directed to the rate ininterest at the note tocompute specified

verdict;the indate of the writ of to the date of theplaceonly,
see 568,Kendall v. Assurance where171 Mass.Equitable Society,
the arecases collected.

A of :few evidence remainquestions
The ofevidence what was said between Dr. andMoore the

defendant not to thewas fix defendant’scompetent rights (those
what was between the anddepended upon agreed upon plaintiff

Dr. tobut show it did show that the defendant,Moore) it)(if
note,in the acted on what was betweendelivering agreed upon

Moore and the The ofDr. evidence the trade inplaintiff. pur-
suance of which note was wasthe to showcompetent thatgiven

note,the note was a Massachusetts and to show inthat equity
the a hisdefendant whatwas and were as such.rightssurety
The theevidence of the andbetween theagreement plaintiff

of Dr. Moore’s estate was toassignee show how thecompetent
withhad dealt to which thesecurities defendant wasplaintiff

entitled in as a on the debt himowedequity surety paying by
to the plaintiff.

The must beentry
set aside.Verdict


