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England CompanyNew vs.Structural Everett
Distilling Company.

16, 11,17,Middlesex. March. 1905.September1905.

Knowlton, J., Morton, Lathrop, Barker, Hammond,Present: &C. JJ.

Way.Deed. Easement. Estoppel.

conveyedreferring plan, bounding privateA deed of land a on ato the land street
plan, by estoppeloperates convey right wayshown on the to of over the streeta

plan, only partas shown on the not as to the street on which landof the the
grantor powerabuts but also over the rest of the street so far as the the tohas

right.create such a
boundary runningA of land in adescribed deed as “middle of ato the line” cer-

street,private along line,tain and thence this tois sufficient transfer to the
grantee rights wayall grantorof in the street which had.the

upon private by buildings byEncroachments a street havingfences and erected one
right way therein,ofa asdo not of law an intentionmatter show to abandon

right way street, merelythe of rest ofover the the but are to be considered
upon question makingwith other personevidence the whether the the encroach-

rightments intended way.to abandon the of

8,Petition filed in the Court of Land1902,September
Court,now the LandRegistration, for the of theregistration

title to a in Everett,of land all the land whichparcel including
“ A,”is shown the called Exhibit onupon plan printed page

146, railroad, Street, Street,between the LocustSecondlying
waterthe and land as themarked to Newbelonging England

andGas Coke the markedCompany, except “Everettparcel
Distilling Company.”

The respondent, the answeredowning excepted parcel,
claiming:

an easement in its of land(1) favor the shownstripover
as Front Street on Exhibit entireA its andthroughout length

Shearer,over shown on a H.J.connecting datedways plan by
March, 1850, “Exhibit 147;and called onC,” printed page

an aeasement in feet wide(2) strip thetwenty along
side of thenortherly respondent’s premises;

a ato drain of the(3) right through part landpetitioner’s
to Island End River.
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third wereand claimsAt the trial before J. the secondDavis,
and as matterfound ruledthe first theclaim, judgeallowed. On

thein favor ofof that no of existed respondentlaw right way

theStreet, reportedthe of theFront and at request partiesover
court.determination thiscase for by

an ease-toclaimat the waived anyThe argumentrespondent
of itsthe linewest of premises.Street westerlyment in Front
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The statement of the afacts determi-forfollowing necessary
issue,nation the forth isof at as set the takeninquestion report,

from brief,the inreferred to the secondrespondent’s paragraph
of the as the case of theopinion stating clearly respondent:

In 1845 Nathaniel deedSands from Dorcasacquired by
Nichols a tract marsh landlarge of in Malden and Chelsea,

all of the land onapparently both sides ofincluding Front
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Street C,shown on the 98,Exhibit lots 95 andplan except
which then others,to John and andbelonged the landRayner

lot,west of the which was infactory to Sands 1846.conveyed
Nichols,Sands back to Dorcas and from time to timemortgaged

thereafter she executed releases. These includedreleasespartial
lot,the lots,thefactory house and aboarding parcel immediately

west of the house lots with a of one hundredboarding frontage
feet on Street,Front the latter theparcel comprising greater

of thepart respondent’s present premises.
As to the this wasremaining foreclosedproperty mortgage

18, 1847, was,made on and theby entry asSeptember property
soon as the foreclosure was to the owners ofperfected, conveyed
the ofequity redemption.

Sands to the Boston and Chelsea Iron and Screwconveyed
hereinafter called the theScrew all landCompany, Company,

on Front Street east of the line of theabutting west factory
lots andlot, 95 93. The theScrewexcept Company mortgaged

”“land shown on Exhibit asC the- House Lots in twoBoarding
both were foreclosed taken inparcels; mortgages possessionby

1847, and under the foreclosures the derived itspetitioner title.
The of thetitle Screw in all the land toCompany conveyed

it the house mesnelotsexcept boarding passed by conveyances
1, 1850,to Willard Sears. On title to the land on theJanuary

south side of Front east of inStreet the wharf lot was Willard
Sears; title to the on the north sideland between the lotfactory

Fletcher,the house lots stood inand the of onenameboarding
who to Sears dated March 19 and recordeddeedreconveyed by
March 21, 1850.

26,indenture 1,1850,dated MarchBy January acknowledged
1850, 21, 1850, between Sears and the ownersMayand.recorded
of andlots 95 the latter to the former a93, ofparcelconveyed

“C,shownland on bounded the andExhibit Town Countyby
Line,” a broken line a of Street,little north Auburn another
broken lineline at and the middle of Frontrightnearly angles,

aof lineStreet extended to its with the extensionintersection
Street, and thebetween Auburn Street and Second bymidway

aslast named This was describedline and extension. parcel
Theon the middle line of Front Street. petitionerbounding

of thistitle 95 and 93 the parcel.to lots from grantorsderived
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all onmesne the title to the laud abuttingconveyancesBy
1850,lot,the in becameofStreet east factory subsequently,Front

in Wharf The Atlantic Wharfthe Atlanticvested Company.
1857, 4, E,lot shown Exhibitin onconveyed printedCompany,

the ref-below, to Nathaniel G. Upham, describing premises by
“ and Streetsas Lot 4 between Second Frontto theerence plan

both of streets.” derivedbounded on said Theand petitioner
aon the side Street underto the of Fronttitle land southerly

from the Atlantic Wharf Company.subsequent conveyance
the titleof mesnedied seised lot 4. conveyancesByUpham

in 1872. That4 to the Union Stoneto lot Companypassed

1885, now thethe ownedin conveyed premises bycorporation,
theunder whomHowland,W.to Charles respondentrespondent

title.derived
title to inlot 4the Union Stone Company acquiredWhen

a be-to and littlewest from Locust Streeta existed1872, way
of landthe stripthe overpresentrespondent’s premisesyond

themarked Front Street. After respondent’s presentpassing
old.was obstructedthe way by apparentlypremises buildings,

ato the builttitle lot 4 Union Stone CompanyUpon acquiring
the linein middle of as as westfence the Front Street far east
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and north-of the thencepremises runningrespondent’s present
theand a line of thefenceerly, running along easterlysoutherly

in ofwharf the small Street oflot, and. Front east thepiece
thus small Frontlot enclosed a Streetfactory placed building.

east from obstruction to Street continued bethis Locust to used
someto extent the Union Stone and its successorby Company

in title and other owners.by abutting
In and theWalsh,1897 Curran then of-Joyce, owners the

extended of theirone torespondent’s premises, buildings nearly
Street,the ofcentre line Front with theapparently petitioner’s

acquiescence.
In 1899 the a substantial brickpetitioner buildingerected

across Front Street between the andrespondent’s premises
Street,Locust but landthe then wasrespondent’s owned aby

inof which the affairs were confusion andpartnership the prop-
receiver,in ofthe hands a and the erection was undererty such

that the found that nocircumstances resultedjudge estoppel
failurefrom The title inrespondentto object. acquired August,

1901, 1902,and to thein made ofobjection obstructionJanuary,
Front Street.

The found as matter of law and ruled that the respond-judge
Street,had no of over of onent Frontright part theway any

the hadthat easement been the actsground extinguished by
ofthe Stone andof Union Curran and WalshCompany Joyce,

set forth.above
The shows theabstract essential facts as to thefollowing title
theof property:
The Atlantic Wharf 3 4,lots andCompany, owning conveyed

toin Nathaniel G. wholot 4 1857 died seised and in-Upham,
; heirs lot inhis 4 1871 toconveyedtestate Munroe,William

lot 4 in to the1872 Union Stoneconveyedwho Company,
which, also andthe wharfowning lots, thefactory conveyed

now of the in to1885 Charlesrespondent Howland,land W.
in to1896 John Mauricewho J.Joyce, Curran andconveyed

who with theWalsh, receiver ofR. thepartners,John partner-
in one1900 to who inMurphy 1901 toconveyed conveyedship

theCompany,the Everett Distilling respondent.
from theLot 3 Atlantic Wharfpassed Company subsequently

of lot 4,the mesneto theconveyance titleby conveyancesand
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UniontheownedIt never was byin the petitioner.to it vested
Company.Stone

neverthe house lots were98 and95 and boardingLots
or the Union StoneWharf bythe Atlantic Companyowned by

Company.
Dunbar, for the respondent.S.W.

with forCohen theK.Folsom, him,) petitioner.A. (A.A.
of“ruled found as matterHammond, The andJ. judge

thein thethe facts stated reportthat respondentlaw” upon
of theover landof portion petitioner’shad no way anyright

this to be aStreet. We understand rulingcalled Frontformerly
law, not fact.as of and a of At thefindingoneon the question

us claim tothe waivedrespondent anybefore anyargument
west of the line of itsin Street westerly prem-easement Front
it a of that ofises, that has overbut contended right way part

line toextends from saidFront Street which easterlywesterly
therefore, is whether as toThe question,Street. onlyLocust
Frontof land called for theof the Streetthis strip (whichpart

thebe called the wasof will easterly part)sake rulingbrevity
correct.

a ofcontains detailed statement theThe report conveyances
in made thethe lands last threequestion, during quar-affecting
and at first the facts somewhata seemsightters of century,

the ofbut case has beenthe sorespondent clearlycomplicated,
theset forth in its brief that task of decisionand haslogically

been greatly lightened.
1857, the WharfIn Atlantic to oneCompanyconveyed Upham

in this case as Exhibiton the known E. The deed de-lot 4 plan
“to this Lot 4the land reference as between Sec-planscribed by

on of saidand bounded both streets.”ond and Front Streets Upon
shown as fromthe Front Street is Locust Streetextendingplan

some theto a distance west ofpoint westerlywesterly present
4,land. Lot of theline of the whichrespondent’s respondent’s

is north side ofland is a the Front Street. theupon Sincepart,
on this street there waslot bounded created in favor of awas it

as shownof the street on the notover as toway plan,right only
which the lot abutted butthat also over the rest ofpart against

so as the hadthe far to create such agrantor powerstreet right.
is if thethat so even had not thegrantorAnd to createpower
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the the of theright over whole street. The deed is operative
to create the aseasement so farby estoppel title willthe.grantor’s

it. Such a ais notsupport and thenecessity,way way by right
exists ifeven there be other either orways public lead­private

to land.the O­’Linda v. 21 Pick. 292.ing RodgersLothrop, v.
Parker, Dow,9 v.Stetson 16 872.Gray,Gray, 445. Crowellv.

Allen, 206,134 v. 4Mass. 98. HoweBeverly, Alger, and cases
therein cited. v. Smith,Driscoll 184 Mass. 221.

It becomes therefore to look into thenecessary nature and
ofextent the interest which the ofat time this deed the grantor,,

the Atlantic Wharf had in Front Street. ItCompany, acquired
Sears,the deed from and theCoe fee inby the southUpham

half of the street from toLocust Street the east line of the
land, and in widththe whole of the sorespondent’s street far

itas abutted land. To this extentthis therefore theupon deed
as the and its a ofgrantor assigns rightgave against way ap-

to the land Frontover Street to Locustpurtenant respondent’s
toStreet. As the half of the street fromnortherly extending

Street,the line of land tothe Locust theeasterly respondent’s
it a ofcontends that hasrespondent reason of otherright way by

mentioned in the but the factsreport,conveyances bearing upon
this contention somewhat set forth inare themeagrely report,
and, toas the case must the trial courtback andgo this ques-

immaterial at thetion become second reason ofmay hearing by
theof the courtthe of abandonment orquestionfinding upon

otherwise, it is not now to it. The courtnecessary pass upon
which it should have a ofupon thepassesfinally copy detailed

in the which werereleases Mrs. Norris ofdescription given by
house lots and thethe lotboarding immediately adjoining

west, so that it bethe seen whether or not the re-upon may
Street;to centreleases extend the of Front and should have

a detailed statement of themore transactionalso theconcerning
and theindenture between Sears owners of the Rayner lots.

the as to Street,be case this of FrontmayWhatever itpart
above, inclear, that event the Atlanticas stated Wharfis any

to the ineasement thehad halfpower grant southerlyCompany
Street,ofthe half Front andof its deednortherlyand part

effect. Front ashad that Street shown theuponto Upham
offeet wide. The thereforerightis extendedwayplan forty
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toa of land at least feet wide Locustover strip twenty leading
Street.

title in theThe mesne which prem­conveyances by Upham’s
of the the latter were allises was acquired by aptrespondent

and easement that hadsufficient to carry Upham acquiredany
in In his the of lotFront Street. heirs whole 41871 conveyed

Munroe, itto in 1872 to the Union Stone Com­who conveyed
In this carved out of lot 41885 latter andpany. company

to Howland the land nowCharles W. owned theconveyed by
The is in Theparcel boundariesrespondent. irregular shape.

“deed asin the so far material are as follows: thence running
ofon said land said StoneUnion 162.60southwesterly Company

Street;the middlefeet to line of Front thence south­running
feet;on said middle line of Fronteasterly Street 107.50 thence

to... said Second Street. . . .running northeasterly Being
land,”ofLot on etc.A the no ofplan FrontUpon plan sign

is shown.Street The in the isnamed deedpassageway upon
the other of theside and toleadsparcel, Second Street. This

shown theis and is markedpassageway upon plan “Passageway.”
It is contended the that since the landby petitioner isconveyed
not described as “on” Street,Front butbounding as running

”“to the linemiddle and line,thence this the rulesalong re­
to the of ;creation easements in arelating streets not applicable

but there is in thisnothing contention. The of thelanguage
deed towas sufficient ancreate easement and therefore to trans­

one,fer and it the Howlandby grantee the ofacquired right
made to this asway a of 4appurtenant parcel lot thepart by

deed from the Atlantic Wharf to InUpham. 1896Company
Howland to others,and whoseconveyed title was con­Joyce

to who to theveyed Murphy, ofconveyed Eachrespondent.
these last three deeds contained to transferlanguage apt the

ifeasement it existed. The record torespondent’s title the
Street,in toeasement Front the described,extent above is thus

made clear.
The is theonly question whetherremaining easement has

been extinguished acts in noby any pais, extinguishment by
instrumentwritten ofany record being Thealleged. easement

been could not behaving acquired by grant lost mere non­by
Reed,user. 160v. Mass. and cases361, therein cited.Butterfield
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been lost by-­that it hasof isThe contention the petitioner
before the Unionif it be thatabandonment. Even assumed

anof 4 there had beenthe deed lotStone receivedCompany
westof Front Streetof over theabandonment the easement part

theland, follows that rightof the it no meansrespondent’s by
that theItover of was abandoned. appearsthe rest the street

Street,1885, in FronterectedbeforeUnion Stone Company,
and aaof buildingwest the premises,respondent’s present

to enclose the north­The effect wasthefence street.closing
4,a of lotstreet on smallabutting part leavinghalf of theerly

ofwhich was thethe from that westerlyunobstructed point,way
be said as matterland, It cannotLocust Street.torespondent’s

toan intention abandonshowof law that these acts conclusively
Street,Front whenthe over the ofpart especiallyeasterlyway

this and itsdiscloses, that corporationit as theappears, report
this of the street.title to usesuccessors in continued part

of thethat the erectionare of further buildingWe opinion
Walsh, inand theCurran predecessorsrespondent’sby Joyce,

owned theof Front in whichover that Streettitle, theypart
theirof an abandonment of easementnot as matter lawwasfee,

of Front Street. Abandonmentrest of theover the easterly part
of thecases,of In some where acts owneris a intent.question

to be inconsistentof estate seemedthe dominant have entirely
easement,ofuse theto make furtherwith an intention any
thein has rendered ease­a circumstanceswhere changeespecially

have been assuch actsbenefit,of regardedment no longer any
intention abandon,law an toas matter ofshowing conclusively

v.of the easement. Corningand extinguishmentthe consequent
123 155. Dill­Andrews, Mass.Gould, v.Canny16 Wend. 581.

however isabandonment559. Since38 Wis.man v. Hoffman,
be accom­either mustintent, act reliedof upona question any

be in asintention, or its nature suchofevidencebypanied
a ruleintention, abandon. As meretoto anshownecessarily

of them­doof notcommon waya rightencroachments upon
the and into abandon way,an intentionshowselves necessarily

is ofof abandonment one facttheof such cases questionmost
254, the140 generalv. Mass.In Kingnot of law. Murphy,and

“ non-user, even forJ.: MereMorton, C.stated byis thusrule
an ashow abandonment ofnot conclusivelywillyears,twenty
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estate, todominantof thebut the ownerwhenof way;right
doesisa estate appurtenant,of over servientwhich a wayright

of thewith the continued existence way,inconsistentsome acts
easement, ithisto abandon andintention extinguishthewith

for theis aabandonment; and it questionaas presentoperates
existed.”such intentiondetermine whethertojury

made on Frontthat encroachmentsof theWe are opinion
land,of doland, in front thisthe orwest of petitioner’sStreet

the ofintention to abandonmatter of law an rightnot asshow
acts, taken in connectionthe Thesethe rest of street.overway
the creation the deedfacts, such for instance asother bywith

a ofto Howland of waythe rightfrom Union Stone Company
on thethea of land premisesover adjoining respondent’sstrip

evi-Street, otherto and with competentnortheast Second any
dence, be as the whetherare to considered upon questionbearing

an intention to abandon.in fact there was
court that theof the trial petitioner’sIn of theview finding

circum-under suchacross Front Street was erectedbuilding
ofthe owners thethat no was createdstances estoppel against

land, the iswe cannot that respondent therebyrespondent’s say
offrom its right way.estopped asserting

in theof the trial court that the facts statedThe uponruling
law, no ofas of the hasmatter respondent right wayreport,

erroneous, and the orderof Front Street wasover any portion
be revoked. Thea for shoulddecree the petitionerdirecting

thestand for further hearing questionsto only uponcase is
ofhas a' of overwhether the right any portionrespondent way

line of its andbetween the land LocustFront Street westerly
Street, if it isso,and over what andportion;

So ordered.


