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In the. case the trial was inpresent the JudicialSupreme
Court, which has no rule on this it hassubject, although

the instatutealways interpreted as thepractice CourtSuperior
it its rule. It beinterprets by said that the of themay rule

Court should not beSuperior to a whereapplied caseliterally
the is inmaderuling a indecisionwriting the absenceby filing
of the a considerableparties, after the end of atime trial.

this,Granting the statute should be asinterpreted requiring
that be within a timeexceptions reasonablealleged promptly,

ofafter noticethe the The rule of the Courtruling. Superior
allows hours for where additionaltwenty-four alleging exceptions
instructions are to the in the absence of thegiven jury parties,

all,awhich is reasonable time. A failure to them atallege
until the of decision,the bill after the is notfiling twenty days

them time,within a asreasonablealleging requiredpromptly, by
the statute.

both the ofOn bill must dismissed.begrounds exceptions
reluctance,come this conclusion ofWe to without as a perusal

thatthe shows the decision well warranted.evidence was
dismissed.Exceptions

MayFrederick G. & another vs. Brewster,Frank
trustee, others, with the will& administrators annexed.

. 3,24,JanuarySuffolk. 1905­ March 1905.

Lathp.op,Knowlton, J., Morton, Loring, Braley,C. &Present: JJ.

Administrator, Legacy,Executor and Devise andRowers. Construction.

plainlya anWhere will shows intention of the testator that his real shouldestate
estate,proceedsbe sold and the distributed in the of hissettlement the executor

power expresshas to sell real estate without an statement that effect.to
plainlyaWhere will shows an intention of testator that histhe real estate should

estate,proceeds givingbe sold and in ofthe the settlement hisdistributed the
by necessary implication power powerestate,executor the to sell real the is

person passesattached to the office and not to tothe and an administrator with
the will annexed.

handwritingA will in aid counselthe of the testator drawn without the of contained
“following provisions: my proceedthe I with moderation anddirect executors to

estate,patience diligence winding largelyup mybut duewith to the of consist-
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en-mg my opinion value but more or lessin of considerableof real which isestate
my policylifeMy any areamountcumbered. immediate assets of considerable

company’sregular of the$2,500, by additionoriginally now thein but swollen
Englandpolicies with the Neware. . . Both above nameddividends. of these

lega-andpayment of debts theBoston. Then after theMutual Life Ins Co of
parts,proceeds intoof the netI the divisioncies above named direct

daugh-follows,” namingmy testator’s fouras theeach childrenone for of
son, daughters’ be held forproviding shouldthat the sharesters one andand

will,in the andwas namedby named. No executortheir benefit a trustee
Held, willappointed. that dis-were thewill annexedadministrators with the

personalof hisposed proceeds as well asof the testator’s real estateof the
legal fivein the children ofproperty, to the real estate vestedand that the title

testator, power coupled the administrators withsubject a with a trust inthe to
legacies,payannexed, property and and then toto to debtsthe will sell the

daughtersfourpay proceeds to for the testator’snet four fifths the trusteethe
and one fifth to the testator’s son.

14, 1904, ofPetition, the the titlefiled March for registration
a of land the of State Street and Broad Streetto tract on corner

in Boston.
Davis, J., foundIn Land the case heard whothe Court was by

before abut,title in the for de-properpetitioners registration,
one ofin accordance with such could issue,cree thefinding

Boston, testate,Frederick died atW. G. May,petitioners,
an undivided one fifth interestseised of in the real estate in

question.
heirsThereafter, the at law of Frederick G. asW. May,

substitution, filed a thefor of deathsuggestion ofpetitioners
Frederick G. with a of his will andW. theMay, copytogether

thereon, movedand that be substi-proceedings theyprobate
totuted for him as in the the same.parties petition prosecute

ofof the records motion forOn notice theprobateinspection
ordered trustee undersubstitution the the will andwas upon

annexed,the will whothe administrators with andappeared
answered.

At this motionthe the case was submitted onhearing upon
the record title and facts. The found asagreed follows:judge

28, 1904,Frederick died at onW. G. Boston seisedMay May
an undivided fifth the real estate inof one ofpart question,

will,a as his theand heirs at law "forleaving only petitioners
80,1904,The will ón June andsubstitution. was Eleanorproved

and Frank Brewster andwereG. May duly appointed qualified
Frederick,theadministrators of estate of with the an-willas
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nexed. 29,On 1904, Mr. Brewster wasSeptember* appointed
and as under thequalified trustee will.

Frederick W. G. was of at theMay ageeighty-three years
death,date of his will,and his dated 24,1900, inwasAugust

his own and was drawn him without the aidhandwriting by
of counsel. He died of ofseised real estate.sundry parcels
The estate for which of was oftitle whichregistration sought,
he owned an fifthundivided was income andpart, producing
free from other of landThe owned himmortgage. parcels by
were not in a condition to income sufficient to meet theproduce

thereon, some of them toand werecharges subject mortgages.
The total value of the testator’s real estate over and above

which theinmortgages, $58,000,amounted to was notaggregate
$75,000.less than He died' ofalso ofpersonal estatepossessed

$75,000 value,not less than in stocks,of bonds, mort-consisting
securities,and othergages the two of lifeincluding policies

insurance referred to in his will. The estate was con-personal
more than sufficient tosiderably and knownpay legaciesall-

debts, the on his real estate.including mortgages
The for rule,substitution the topetitioners requested asjudge

ofmatter that oflaw, the interest Frederick W. theG. inMay
'estate, death,real on his in them invested fee simple.

Brewster,The trustee, therespondent requested to rulejudge
that on the death of hisFrederick W. G. ininterest theMay
real in asestate vested Mr. Brewster trustee for the daughters

testator,of the testator,and in G. sonFrederick of the asMay,
indevisees under the will four fifthsfee, in thethereof trustee

oneand fifth in Frederick G. May.
theThe administrators to rule thatrequested judge the inter-

of hisest Frederick W. G. vested at death in theMay devisees
will,his inunder one fifth Frederick andG. four fifths inMay

however,trustee,the a of saleto in his admin-subject, power
istrators, the conversion of his intofor property money.

of theThe refused to make asrulingsany butjudge requested,
W.the interest of Frederick G.ruled instead that vested atMay

heirs, substitution,forin his the petitionershis death subject,
however, a of in the administrators forto sale thepower pur-

ofof the terms the and towill,conversion under statu-pose any
offor or thelien the of debts estatecharges withinpaymenttory
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forHe a decree registrationthe time law. orderedallowed by
G.than Frederick W.in the othertitle petitionersof original

substitution, as to hisforinand the present petitionersMay,
of saleinterest, to theas to the latter powersubjectundivided

lien.statutoryand
all of theto rule and to the given,refusals rulingTo the
theand, of judgethe theat request parties,excepted,parties

If the rul-this court.the case for determination byreported
issuewas toa final decreeand refusals to rule were right,ings

as thisbe madeordered; was tootherwise, such final decreeas
court direct.might

of was as follows:The will Frederick G.W. May
St.,“I, of 69 AdamsFrederick "Warren Goddard nowMay

mind andDorchester, ofin Boston Mass soundbeing discerning
this Will and Testa-do make and lastmyhereby publishmemory

ment all othersrevoking
debts andof all“1st I desire that after the payment my

theshall to Treasurersfuneral there beexpenses paid respec-
the & andof New for Women Childrentively England Hospital

for Feeble Minded former knownthe Massachusetts School the
as the for Youth of both of whichSchool IdioticMassachusetts

I had the honor to sometime Treasr OneInstitutions have be
ifto fund in suchhundred dollars each found a both institutions

in both casesdo not exist income of whichfunds thealready
to the or extra comforts of the inmatesbe devotedshall pleasuring

forof Institutions the timesaid being
“ the of these giftsAnd while aware of naturefully trifling

bothmade constant interest in Charitiesare to showthey my
ofas in the Feeble-If such funds are founded the casealready

to do are be added to swellminded I these toSchool strove gifts
thethe of the to tosame and intent gifts being givethe purpose

falloutside of withinsome little treat whatinmates may strictly
Institutions, if few packetsthe rules or customs these aof only

rides in orsweetmeats, a treat of fruit or someof good public
other conveyances

“ Morton, M. of2 to Dr Helen Mrs. Helen BrownAnd give
BrownParkman Oneand her Miss JeanieCambridge daughter

each and I directhundred dollars as mementoes from me my
duemoderation and but withto with patienceexecutors proceed
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to thediligence ofwinding estate, wchup my largely consisting
of real estate is inwhich of considerable value butmy opinion
more or less encumbered

“ immediate assets ofMy considerable amount are lifeany my
f2500,in but nowpolicy swollen the addi-originally regularby

oftion the dividends until now when it is thanCompany’s more
twice that sum and a Ten for to also5000 whichpayment policy

havethe dividends been added until sumthe of has been7000
reached

“ ofBoth these above named are with the Newpolicies Eng-
land Mutual Life Ins Co of Boston

“Then after the of debts and the abovepayment legacies
the of the netnamed I direct division intoproceeds parts,

each of asone for children followsmy
“ Eleanor Goddard childMay first wifemy only Eleanorby my

and JacksonSwan Goddard now EliotMary MaiyMay May
Anna now AnnaGreenough May Sarah RussellMay Peabody

Sarah Russell to benow Stowell over toMay FrankMay paid
to inBrewster Trustee be held Trust for each of saidmy daughters

as far asto and invested to be freebe safely possible profitably
ofof all claim or interference husband if such there andbeany

from all action and the fifth fifthanticipatory remaining part
sonto be over to GoddardFrederickpaid my only May

“ of the deathIn case of eldest Eleanor Gdaughtermy May
4# still unmarried before this instrument becomes effective by my

to bedeath her between thedividedportion equally surviving
theirand brother orsisters representatives per stirpes.

“ I to leave a memorandum of smallintend ofgifts personal
sums ofand of small which askI Ex-money byproperty my

be sheecutrix to unless see reason toguided overwhelming
first and Ifrom And foremost directit. One hundreddepart

to be servants if indollars to personal faithfulpaid my my
death, atthe time of and now thisat my presentemploy writing
— orCook, Sutton,Jeanie JaneChristina McUpsic (or Janie)

and attendantHousemaid, Philip Reilly my personal
“ sealed and as lastand will andpublished testa-Signed my

infourth of theAugustment this day Nineteentwenty year
”Fred W Ghundred May (1 s)

the of the Testatorin S. T.bypresence Gifford“Signed
Karcher Herbert R. Witnesses.”Louis A. Starratt
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H. M. for the petitioners.Spelman,
Brewster, trustee,F. se.pro

ann­the willRackemann, the withC. S. for administrators
exed of of G.the estate Frederick W. May.

oftheKnowlton, from one ofC. J. This is a judgesreport
of a title.the theLand Court a forpetitionupon registration

substitution,The arises a for suggestingquestion petitionupon
andthe death of F. G. one of the originalW. May, petitioners,
willHe left ato be admitted as successors to his title.asking
thein made himown which was withouthis handwriting, by

oftheaid of decisioncounsel. Our depends meaningupon
this will.

subordinate, isto all others areThe whichprincipal question,
realwill hiswhether he intended to have the take effect upon

noestate, or his He mentionsonly upon personal property.
ex-estate,real nor personal propertyparticular particularany

insurance,his he as hisof life which refers to onlypoliciescept
“ IHeimmediate assets of considerable amount.any says,

direct to with moderation andexecutorsmy proceed patience
but with due to the estate,diligence winding of wchup my

of real which is in con-estate ofopinionlargely consisting my
siderable value more or less Thebut encumbered.” term

”“ a of the estate which willwinding up implies disposition
provi-with thisturn it into He follows the directionmoney.

“sion : of debts theThen after the and abovepayment legacies
intonamed I direct the division of the. net proceeds parts,

“follows,”for each of children as The term netone etc.my
will fromrefers to the which come the saleproceeds” money

willof The nowhere refers to distinctionthe anyproperty.
real The which is to bebetween and estateproperty.personal

firstunder the direction iswound up, quoted, immediátely
realto as of estate.” This is anreferred consisting“largely

the tostatement that real estate is be wound as wellup,express
the instatement to its value andas the Then regardpersonal.

theit, and the that executorsincumbrances suggestionthe upon
but withmoderation andshall with patience, diligence,proceed

estate ahe was the real asthat considering partimplystrongly
to deal.with which the executors wereof the property

finalat the of we arewe look thedispositionIf property,
187, 31VOL.
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confirmed in this view. The net are to be dividedproceeds
children,his and the ofequally among shares his four daughters

are to be in the investment,hands of a trustee forput and to
secure from the husbands,them interference of and “from all

action.” If the will was toheld includeanticipatory personal
alone, little,there would be if forproperty leftanything,

for trust,division and the of thisoperation after the payment
debtsof and legacies.

There ais an it isagainst intended andpresumption intestacy,
not to be that an old mansupposed real estate worth moreowning

$130,000,than and estate topersonalhaving amounting only
a little more than to his debts and wouldenough pay legacies,

amake will which should have no reference to the real estate.
all the of thisTaking provisions instrument we havetogether,

doubtlittle that the testator intended to have the real estate
sold, and the divided in ofthe inproceeds settlement his estate
the Probate Court.

an will,such isWhere intention in a itdiscoverableplainly
to sale,the executors a without anof state­gives power express

ment to that v. 16 Pick. ChandlerGoingeffect. 107.Emery,
Rider, 205,102 Mass. 268. Putnam v. 132 Mass. 212.v. Story,

trust,This a with a and acoupledis not mere nakedpower
Rider,v. 102Chandler Mass. 271.268,power.

In the case the direction referred to is topresent already
executors, ofand in another will therethe is apart reference

But noto executrix. executor was andthe theappointed,
is settled administrators theestate with willbeing by annexed.

kind, executors, isof this to attached to theA officegivenpower
and not to the It therefore to administrators withgoespersons.

Rider, Dexter,will annexed. Chandler v. ubi Black v.the supra.
568, Putnam v. 132 Mass.559, 569,12 571. Story, 205,Cush.

hold, therefore, that the administrators in this212. We case
will, with a trust,a under the to ofcoupledhave power dispose

intoreal estate and turn itthis money.
Putnam, 232,the in 110decisions Hammond v. Mass.Under

30,148 Mass. it forthat,Perkins be someCoughlan,and v. may
this real estate was converted intopurposes, constructively per­

as of time of the death of thesonal the Inproperty, testator.
estate,in ofit the form real andfact remained for the purposes

must be dealt with as real estate.of this itcase
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fourthehold forandto receiveinThe trust Mr. Brewster*
theadministrators withthethe over bypaiddaughters money

the real estatetitle toannexed, not affect thedoes legalwill
is to take thetrusteefirst asit of. His dutybefore is disposed

of thatto over. We are opinionis beit paidwhen readymoney
testator, to achildren of subject powertitle in the fivethis is the

annexed, trust,awithwith the will coupledin the administrators
and and then divide thedebts legacies,to sell the payproperty,

for hisand thethe son trusteebetween testator’snet proceeds
four daughters.

Decree accordingly..

Tyndale, Eben C.administrator,H. vs.Theodore
& another.Starwood

.25, 3,March 1905.JanuaryNorfolk. 1905­

Loring,Knowlton, J., Morton, Braley,C. & JJ.Present:

Practice, Civil, Decree.

single justice affirmingby a this of Probatean order of court a decree theIf made
singleexceptions rulings justiceas a areis decree while to of theCourt entered

decree,legal onlyis a for a andpending, this in effect not decree but an order
“ ”,byrescript the an affirmedif the sent down full court contains order Decree

onlydecree of the Probate Court which is the one in existencethis refers to the
by single jus-case, complete ain and to the record must be made athe decree

Court, remandingaffirming the of and thetice of court decree the Probatethis
proceedings.forto furthercase the Probate Court

6, 1902,for a final decree on a filed MarchPetition petition
on No­stated in 182 Mass. 534 have been filedto(incorrectly

Nor­3, the Probate for ofin Court the1902,)vember county
the administrator of the estate of Isabella Whicherfolk, S.by

146,leave to sell real estate of the intestate under R. L. c.for
to and1, in order debts of administration.pay charges§

for toThe leave sell real estate was before the courtpetition
534,in anda as 182reported againat Mass.previous stage

on of administratorbefore the court a thewrit entry brought by
in 186 Mass. 59.as reported

for to be hearda final decree came onpresentThe petition


