
INTERSTATE, &o.V. STREET R’Y.436 COMMONWEALTH [187

Interstate Consolidated Streetvs.Commonwealth
Railway Company.

.16, 1,1905­ March 1905.JanuaryBristol.

Morton, Lathrop, Braley,Knowlton, J., Boring,C. & JJ.Present:

laws,Law, protection Taking property processEqual of the without dueConstitutional
' law, power. School.Policeof

112, 72, railway companies carry pupils publicrequiring toR. street of theL. c. §
exceeding regular chargedat not halfand from school rates the fareschools to

passengers points,transportation of other between the same is constitu-for the
chapter applytional, although by 1 of same it doesthe not to the Boston§

Railway Company, although privilege pupilsonlyand the extends toElevated
schools, education,being police regulationpublic a in thethis interest oftheof

Legislature railwaybeing thatassumed that the was satisfied no com-and it
regularcarrying atpany loss from school children half fare.would suffer the

Complaint, and to in the Firstreceived sworn District Court
defendant,12, 1903,on theof Bristol December charging oper-

with sellat toa street Attleborough,ating railway refusing
of theof schools atfor the transportation pupils publictickets

72,112,L. c. toR. thebythe rates required contraryspecial §
of that section.provisions

the heardto Court the case wasOn Superiorappeal by
White, The defendant admitted the fact but con-J. charged,

void,the was unconstitutional and in that itthat statutetended
laws,the of the andthe defendant protectionto equaldenied

ofthe defendant its without just compensationpropertydeprived
of law. defendant made certaindue Thewithout processand

of law in accordance withof and rulingsoffers requestedproof,
should order athat the verdict of notcontentions and judgeits

the offers of and denied theThe proofrejectedjudgeguilty.
offor and directed a verdict The defend-guilty.rulings,requests

ant alleged exceptions.
Burdett, for the defendant.K. withKnightE. (J. him,)W.

for theDistrictSwift,M. Commonwealth.Attorney,J.
Knowlton, J. The in this case is whetherC. questiononly

72,112, constitutional.is This statuteL. c. requiresthe R. §
to of the schools,companies carry pupils publicstreet railway
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totheir homes the schools andfromin their courseregular going
therefrom, not half the fareat rates exceeding regularreturning

for the of othertransportation passen-thecharged by company
defendantsame The offered evidencethebetween points.gers

fare forthat one half theto show charged pas-regulartending
itlines, of the towns in whichon its within the limitssengers

ofthan the cost theiris less average per passengeroperates,
its isIt offered to that business conductedprovetransportation.

wished to that one streetalso show railwayIteconomically.
thisfrom the of statuteis operationwhich exemptedcompany

onone half of all the carried streetpassengerstransports nearly
Commonwealth, ofand receives one halfin this nearlyrailways

of onfor theincome receivedall the transportation passengers
This evidence was excluded.street railways.these

and the that thecontended asked to ruleThe defendant judge
the ofis to fourteenth amendment the Consti-statute repugnant

States, in that it does not to all theof the Unitedtution apply
Commonwealth,in the and does notstreet railway companies

nor to allstreet evenusingto all railways, pupilsapply persons
but of the schools.street to publicrailways, only pupilsusing

itfor a that statute of itsasked the prop-It also ruling deprives
law,dueand without ofprocesswithouterty just compensation

theto the tenth article of Declaration ofisand Rightsrepugnant
Massachusetts, the fourteenthto fifth and articles ofof and

of the United States.to the Constitution Excep-amendment
theto the of to make thesetions taken refusal judgewere

rulings.
not the. of theThe does rightdefendant question Legislature

well,of fare. thisto its rates Whilereasonably regulate right is
aestablished, can be exercised in such as will notit only way

of without orits property compensationthe companydeprive
of a in thisdue of law. Action Legislature par­without process

of theis to the courts.revisory power Reaganticular subject
362, 397,Co.154 U. S.Farmers’ Loan & Trust 399. Smythv.

466, v.S. 526. Kansas StockAmes, Cottingv. 169 U. City
79, If ofS. 91. the effect this statuteCo. 183 wereYards U.

loss,atthe defendant conduct its business a wetoto compel
that the law was unconstitutional.should say unhesitatingly

no limitation the that besection ratesBut upon maythe places
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Itcharged fixes, in connection with thegenerally. only regular
rate, the farerelative to be for andtocharged carrying pupils
from the schools. There is inpublic it to thenothing prevent
defendant from its forfare withinmaking regular passengers
the limits of a town orsix cents instead ofseven five cents,

in the schools one half of thecharging pupils sopublic price
established.

112,The R. L. c. 1, leaves the lawofunchanged provisions§
in force at ofthe time its enactment which were toapplicable
the Boston Elevated That isRailway Company. company

from these as to of thethereby exempted provisions pupils
It ispublic schools. contended that this makes a discrimina­

tion which the ofdeprives defendant the of theequal protection
laws. The constitutional invoked in this contentionprinciple

notdoes that the same laws shall berequire enacted for all
street in ofcompanies different a State.railway parts Attorney

v. Railroad,General Old 62,160 Mass. 89.Colony Covington
Lexington Road Sandford,v. 164 U. S.Turnpike Co. 578.&

Savannah,v. FloridaTilley Railroad,Western 5 Fed. Rep.&
641, Ames v. Union661. 64 Fed.Railway, 165,Rep.Pacific
171. The situation of the lines of the Boston Elevated Rail­

in the midst ofway a dense is soCompany, differentpopulation,
from that of other lines in the theirand fitness forState, use

schools,children in to and from theby going public bemight
found the to be so unlike that ofLegislature streetby railways

State,in the as to call for an fromgenerally properly exemption
the forlaw established others. We cannot that thesay Legis­

distinction,nolature had to make this founded on dif­power
inferences conditions.

The most difficult in theand case isimportant question
is forwhether there constitutional a discriminationjustification

between the andof schools other If thispupils public persons.
class,were an absolute and selection of aarbitrary independ­

distinction,of for a thereasonsently good making provision
would be wasand void. As said Jus­unconstitutional by Mr.

Ellis,tice Fe v. 165Brewer in SantaGulf, Colorado Railway&
“150, 159: can never beU. S. justified by'selectionArbitrary

demanded theit Theclassification.calling equal protection by
The ofamendment forbids this.” subjectfourteenth compelling
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as itsto make an to in favorrates,a exceptionrailroad company
ofclass was considered ina certain Lakeof persons, elaborately

Smith, 684,Southern v. 173 U. S.RailwayShore & Michigan
notit held that the has topowerand was ordinarily Legislature

Wisconsin,action. The is referred to insuch alsosubjectcompel
Jacobson, 287,v.Railroad U. S. 301.Minnesota 179Pacific&

is founded on a inif the difference reasonable distinctionBut
does not thesuch discrimination deny equal protectionprinciple,

the 166 Mass.Justices,the laws. 589.of Opinion of Pacific
Seibert, 142 U. S. 339. AmericanCo. v. Sugar RefiningExpress

89,Louisiana,v. 179 U. S. 92.Co.
ofthis case the selection a class is notIn entirely arbitrary.

of children the is aeducation CommonwealthThe throughout
which the ourfor has ofsubject legislation occupied thoughts

times.from The of andlawmakers early legislaturesduty
theto be in ofdiligent education,magistrates promotion among

2,in 5,the is declared c. of theall Consti­speciallypeople, §
the attendance oftution of Commonwealth. chil­Compulsory

for L. c. 44,in schools is our laws. R. 1.provideddren the by §
citiesbe and towns forbyMoney may appropriated conveying

25,c.from the schools. R. 15.to and ItL.publicpupils §
that the not concernbe said itself withLegislaturecannot may

children to the inof schools the inter­publicthe transportation
education, it suchas childrenof withjust providesest popular

42,L.articles. R. c. 35.other So farbooks and necessary §
into these connectionthis" gives help pupilsas statute merely

schools,of in it isthe justified.with their knowledgeacquisition
education,in the interest theof lawaAs police regulation may

to thesestreet childrencompanies permitwell railwayrequire
cars, thetheir without toschool profit compa­to ride to upon

them loss.it can be done without Butnies, causingprovided
the cost can beinvolves putif such a requirement expense, only

cannot beIt theimposedtaxpayers. uponthe generalupon
or that of the whichcompanies, publicupon partstreet railway

therefore,If,to itfares street railway companies. plainlypays
of this section would cause ex­enforcementthat theappeared

must bearwhichcorporations, theystreet railwaytopense
in the formother classes oforthemselves, passengersuponput

schoolthe frommake loss carryingfares to goodof increased
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thereto hold thatchildren at we should berates, obligedhalf
law,due ofwas a of without process throughtaking property

unconstitutional discrimination.
therefore, it wasto theare,We whetherbrought inquiry pos-

to that this wouldsible for the conclude provisionLegislature
it notWasentail no the street companies.loss railwayupon

cases,most togofor to decide that inpupils,possible legislators
when are not inand from the at hours earsschools thepublic

work,and their oruse to from many per-by persons bygoing
; of such and size as notsons that arethe agepupils generally

muchto as other passengers;soindividually nearly spaceoccupy
half of suchthat the fare and is im-difference between full fare

thatto of of these the numberthe pupils,portance parents many
if notthe half berate, quitewho would ride at would nearly

rate; and for these andtwice at thatas as the regularmany
suffer no loss from car-other wouldreasons, companiesrailway

fare? we canthe children at half the Unlessregular sayrying
untenable,bea we can-matter of that such view wouldas law

less thanis Nothinghold that unconstitutional.not the statute
a the cause loss to thethat would railwaycertainty provision

thatenable us to hold theor some of wouldthem,tocompanies,
Theto the ques-make requirement.wasLegislature powerless

consideration oftion is doubtful. It involves thedifficult and
Allare for the pre-facts which power.primarily lawmaking

of The evi-in of the legislation.are favorsumptions validity
showoffered had no to that itdence the defendant tendencyby

at half thewould suffer loss these pupils regularby carrying
inbe financialrates. For all it would better con-that appears,
the inat it childrendition the end of a if carriedyear, compli-

statute, of them.than if it did notance with the Wecarry any
not the act ashesitate to our onethat lawmakers could passsay

which would no financial burden upon anybody.put
cases,our notice in former that beforeIt has come to this

conditions were sometimesstatute was similarpassed, imposed
werelocations,towns in connection with of and ac-by grants

with thewillingness corporations.cepted seeming by railway
of that the constitutional.We are law isopinion

overruled.Exceptions


