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relies, end of the cross walk have been found thethe might upon
to foot thanevidence be a the of the street overhigher part

uneven,went to it and havewhich the to beenplaintiff approach
Haverhill, 506,at its In v. 110 al­Mass. theupper edge. George

defect consisted of two inches wide setleged plank transversely
across the sidewalk at a a ofwhere construction brick andpoint

met,of and in the of the twocentre walk and onegravel standing
half inches above level of the walk atthe andgeneral the ends
of the three inches. In Marvin v. New Bedford, 158 Mass.plank
464, the a indefect was hole or the sidewalk.depression

520,In inWoburn, 176 Mass. and O’Brienv. v. Wo­Redford
598,burn, 184 the a waterMass. defect was shut-off boxalleged

surface,in the itssidewalk above inand Nestor v.rising general
River, 265,Fall 183 Mass. the tree root above the levelprojected

Boston, 46,of Inthe walk. v. 184 Mass. the ofSampson pile
stones left on of thethe walk was nopaving of theedge part

construction. If there been thehad no for concretesupport
where stones,it was thesupported cobble its surface mustby
have been so as to make it more for asloped dangerous traveller
than to descend or ascend a sixperpendicular only inchesstep

iffor left thehigh, concrete would haveunsupported disinte­
whichgrated would have made the walk stillirregularly, more

dangerous.
sustained.Exceptions

William D. vs.Hooe Boston and Northern Street
Railway Company & others.

Garrett E. Welch vs. Same.

Ernest Lane vs. Same.

John D. Donahue vs. Same.

.2,Essex. 22,November 1904­ November 1904.

Knowlton, J., Laturop,Present: C. Barker, Hammond, Loring,& JJ.

Master and Servant. Negligence, Employer’s liability. Dynamite.

contract, byIn a a railway layingmade with acompanycontractor a forstreet
track, provision,line ofcertain “subjecta that the work be to the directionshall

acceptance engineer”and company, giveof the railwayof the notdoes the en-
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gineer any right theof control or direction as to execution of the work after in-
dicating what is done what areto tlie work to be and materials to becontractor

beingfurnished, right byonly tohis further determine whether the work done
acceptable, employedthe arethe is and workmen servants ofcontractor the con-

company.railwaytractor not of theand
employing blasting dynamiteduty in rocksof one men with to make suchIt is the

necessary guard againstevery isinspection blast as to anan after accident from
dynamite remainingportionunexploded of in one ofthe the holes drilled toan

byinjuryit, liable for an caused his failureand he is to make such anreceive
superintendentinspection, although nor hisneither he knew or had reason be-to

charge dynamiteunexploded anyan of in Itlieve there was of the holes.that
superintendent oughtenough and his havethat the master or to knownis knew

remainingprobability dynamitepossibility or of of unex-of a some thesuch
inspection necessary safetyploded an for the of the workmen.as to make

workman, employed by involving blasting,for isa contractor work who calledA
charges dynamitepowder byman with the drilled men andthe and holes other

charges, superintendent meaning employ-explodes is not a thethe within the of
work,doingliability althoughhe is this he theact while sometimes assistsers’

inspecting anysuperintendent holes ain the after blast to ascertain whether
explode, superintendencedynamite pur-which ofhas failed to is a work for the

securingpose place inthe workmen a safe which to work.of to

theoe Boston and NorthernFour actions tort against
the Middleton and Danvers StreetStreet Railway Company,

Farnum,and N. forLoring personal injuriesRailway Company
in first ofof as stated thefrom dynamite, paragraphexplosions

aoccurred on called the Old Salemthe which highwayopinion,
Andover, the Farnum wasin North where defendantTurnpike

under withline of track a contract thein aengaged laying
Writs datedMiddleton and Danvers Street Railway Company.

16,and 1902.March 21 April
Court all the cases were tried before Law-In Superiorthe

Hooe, and Lanethose of Welch triedJ., beington, together,
In ofeach the eases theof Donahueand that separately.

thebecome nonsuit as tothe to de-allowed plaintiffjudge
andand Northern Street Railwaythe Boston Company,fendant

a verdict for the defendant theto returnordered the jury
He sub-and Danvers RailwayStreet Company:Middleton

the defendant Into the Farnum.mitted the cases againstjury
for the thereturned a verdict plaintiff againsteach case the jury

Farnum, for and for Lane each in the sum ofHooedefendant
$4,000, forsum of and in$1,500, for Welch in the Donahue

Farnum$2,700.of defendantThe alleged exceptionssumthe
each case.in
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Knox, Coulson with for Farnum.W S. him,)(W.
for theJ. P. Middleton and Danvers StreetSweeney, Railway

Company.
Hooe,J. for Welch and Lane.Bradley,W.

Sherman, forR. H. Donahue.
Knowlton, The first to re-C. J. three cases were brought

cover oncaused an ofdamages by explosion dynamite February
14,1902, sameand the fourth was thebrought against defend-
ants, onto recover for a similar which occurredexplosion

15, inThe cases were1902. first three tried togetherFebruary
the inCourt, and four thisthe were togetherSuperior argued
court. the the defendantWe will consider first ofexceptions
Farnum in the first cases.three

The been in ofwere admitted to have the exerciseplaintiffs
due the thecare. The occurred in whilemorning,explosion

shovel,men at work with and under the direction ofwere pick
Farnum, the ofthe on massof the defendantsuperintendent

about halfearth and rocks hadwhere a blast been exploded
in before.three o’clock the of theafternoonpast day

inThere was theevidence which well warranted jury finding
that the accident was ancaused ofunexplodedby piece dyna­

inmite which holes the blast ofwas one of the after the dayleft
before, and no such defendant,that madewas theinspection by
or his as shouldsuperintendent, have been made to guard

such an accident.against See v. 176 Mass.Hopkins O’Leary,
258.

The declined to instructjudge rightly the that thejury
and workmensuperintendent in the work wereengaged servants

theof Middleton and Danvers Street Railway and notCompany,
of the defendant the facts,Farnum. Upon under theundisputed

in betweenagreement writing Farnum theand railway company,
the control andmanagement, thedirection of men employed upon
the were in thework defendant andFarnum, not in the railway

It was acompany. contract which Farnum thegave rightlegal
to allprovide the labor and materials to thenecessary complete

and thesubgrading of of railroad.ballasting lineproposed By
“the ofterms the he was to have thewriting directiongeneral

work,”of the and he could be in thedisplaced caseonly progress
made on the work was “not to the railroad com-satisfactory
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in toreference to the time when he itpany,” haveagreed
The to the direction ac-andcompleted. “subjectexpression

of the is similar to the common inceptance engineer” provision
thebuilding contracts, which architect a togives right represent

inthe owner is inwhether the work accordancedetermining
with the theof the contract. In this case work torequirements
be done is described in the Probablyagreement very generally.

as to the construction understood to bedetails of wassomething
to theleft determination of the But thisorengineer agent.

asdid not to the or directionof controlgive engineer any right
work,to the of heexecution after had indicated to the con-the

what wastractor done materials were to beto be and what
This further was to whether thefurnished. determineright

thework done was Thecontractorby acceptable. employees,
to the direction anddefendant Farnum’s controlsubjectbeing

servants,inwhile his in reference to thewereengaged working,
makes a to therule which master liable third forpersons negli-

126,of his v. Mass. andservants.” 185Blodgett,gence Delory
cases cited.

third and fourth re-The instructions wererequested rightly
There a on of the defendantfused. be theliabilitymight part

Farnum, even neither he nor his knew orthough superintendent
tohad reason believe that there was ofan unexploded charge

ifthere. to aIt was create theyenough liabilitydynamite
oror to have known of such aknew ought prob-possibility

the remained as tothat some of unexplodeddynamiteability
for the of the workmen.anmake inspection necessary safety

inwas error instructions. Sheri­In one there theparticular
man,dan, awas called the was not superintendent.who powder

the anda holes with dynamiteHe was workman who charged
theassisted foremanthe He also sometimescharges.exploded

blast,aafterin anor making inspectionDuggansuperintendent
of thethe of whether dynamitefor ascertaining partpurpose any

for theto this work of pur­had failed In inspection,explode.
heto work,to a safe in whichof workmensecuring' placepose

defendant; a of thefor wasthe he partperformingrepresented
the masterfor of whichthe performancemaster’s duty, proper

servants, it inheto his whether performedwas responsible
Hills Co.or it to a' servant. v.delegated Moynihanperson
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But,146 586. in and theMass. the holescharging exploding
blasts, servant,he was a like thethe work ofdoing ordinary
other workmen who holes. itdrilled the While a more im-was

of the work than it was wouldwork whichportant part drilling,
abe done servant and not the master.ordinarily by by Negli-

in it would not athe master to togence doing subject liability
fellow servant theinjured by neglect.

The defendant tothe the thatrequested instructjudge jury
“ Sheridan,if the accident was caused the of whoby negligence

of the ofhad blastscharge the can-firing dynamite, plaintiffs
recovernot because said Sheridan was a offellow servant the

instruction,The declined to the butplaintiffs.” judge give
“told the that if there was in offjury any negligence setting

the of on accident,blast the the eitherdynamite day preceding
the foreman,on of the man,part or the Sheri-Duggan, powder

dan,” find thefor Ifthey there wasmight plaintiffs. negligence
theon of the in topart superintendent failing properly super-

work,this of the ifvise the orpart hissupervision by master
was the defendant would be liable.superintendent necessary,

But the thefor of himself henegligence workman would not be
far,liable to other thisservants. While went too in-request

as there haveasmuch been of Sheridan inmight negligence
in which he undertook to theinspection master’sperform duty,

liable,and for which the master would therefore be the request
blasts,directed to his theattention and the instructionfiring

in reference towas that. Another of thegiven instruc-part
was intions reference to his ingiven possible negligence inspec-

of that,tion. areWe the to the torefusalopinion exceptionby
the instruction theand torequested instructions thegive given,

saved hisdefendant in this and arights that newparticular,
should,trial be granted.

In of thethe trial fourth case, itDonahue,brought by ap-
blasts,that the Collins fired the and nopeared superintendent

such for made,instructions was and no suchrequest exception
cases,was taken. For the inreasons the other thegiven excep-

the defendant intions of this case should be overruled.
be,In each of the first three cases the will defendant’sentry

sustained, case,inand lastthe defendant’sexceptions exceptions
overruled.

So ordered.


