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ofInhabitants Hudson vs. P.Edward Miles & others.

2, 3, May 19,Middlesex. March 1904.1904

Knowlton, Morton,J., Hammond, Loring, Braley,Present: C. & JJ.

Surety. Bond. Municipal Corporations.

againstbyIt is no defence to an action a town individual sureties on the bond of a
taxes,defaulting signedcollector of that before the defendants the bond as sure-

companiessuretyties officersof had stated to the chairman of the ofselectmen
plaintiff they investigated habits,that had thethe collector’s character and that

up case, repu-there was a woman mixed in the and that on account of his bad
they go givinghad to on ins bondtation refused as their ostensible reason that

“go bonds,they informallywish and thatdid not to on collectors’ the chairman
”reported told,andto the other selectmen to one of the defendants what he was

being made to the other defendants.no disclosure
given dischargeon bond of a of taxes faithfulThe sureties the collector for the of

during during portionarehis duties his whole term liable for sums received the
given.the bond wasof his term before

approved bya of of a town with two sureties has beenIf the bond of collector taxes
12,25, 77, 67,requirementsunder the of R. L. c. c.the selectmen of the town § §

twenty given by the samebond with sureties later collector for the sameanother
by goodaccepted town is common ifperiod and the at law even the selectmen

statutory power approval.ofexhausted theirhave
consideration,cited, deciding althoughthat an instrument under seal needs noCases

point bond in this case was without consideration as tothat the the suretiesthe
havingopen, not been taken at the trial.was not

defaultingby bond aagainst the sureties on the ofIn an action a town collector of
taxes, byintroduce evidence of statements made to themcannotthe defendants

sign broughtwhichto as sureties never wereprincipal to induce them tothe the
knowledge plaintiff itsof or selectmen.the

twentyagainst defaultingby sureties on the bond of aan action a town collectorIn
taxes, previously period,a bond with two sureties for thehad filed sameof who

by principalwas intended thewhether the new bond and theimmaterialit is
bond,substitute for the formeradditional bond or as a or whetheras ansureties

bond,ignorant deliveryof the former ifof the existence thewerethe sureties
anyconditionaland was not made on ofbond was absolute theseof the new

things.
auditors, failingpart selectmen and treasurer of a town inNegligence on the of the

defaultinga collector of taxes is no defence to anmisconduct ofto discover the
by against bond.sureties on the collector’sthe town theaction

defaultingagainstby on the bond of aa the sureties collector ofan action townIn
any deficiencytaxes, in the funds toliable for be accountedthe defendants are

by arising appli-during the bond from hisby the term coveredthe collectorfor
deficiencies, paymentspayment previous if thein ofthe funds werecation of

goodby in faith.the townreceived
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1,Losing, 1899,J. This is an on aaction bond dated July
a collector and sureties. The bond recites thatgiven by twenty

the defendant Miles has been elected collector of of thetaxes
for the current hasplaintiff town and beenyear, accepted duly

“issworn, and conditioned that he taxesshall, as collector of
collect,as aforesaid, for mon-account and over allfaithfully pay

hewhich shall be to aseys collect collector oflegally required
taxes as aforesaid shalland all the otherdischargefaithfully
duties of said heoffice the time shall hold said officeduring
under said election.” The on for acase came trial before jury.
Under the direction of the a verdict was enteredpresiding judge
for the The case is here on a whichplaintiff. providesreport
that if atthe made isthe trial were to berulings right, judgment

theentered on andverdict execution is to issue for $9,800.10,
with 24,interest from 1901, with costs.August

ofWe are that the made at trial wereopinion therulings
right.

It in Miles,evidence thethat defendant theappeared prin-
innamed thecipal suit,bond now in elected collector ofwas

taxes for the from 1893 to 1900 Beforeyears inclusive. 1896
he had bond with individual ingiven sureties, and 1897 and 1898
a went for hishim on bond. Aftercompanysurety surety

1899,March,Miles’s inelection he was select-asked theby
men furnish histo bond. inlearned that connection thatThey
he intended to afurnish as but that hesurety company surety,
had in one to on his Indifficulty theprocuring go Julybond.
assessors were to their warrant to thecommit collector.ready
On a18 Miles bond with the defendant andJuly gave Apsley
the defendant Blake as This was in ofpursuancesureties. given
a letter written in which he stated that was ex-Milesby Apsley

to a bond with a as thatpecting give surety company surety,
there was a in hethe and thatdelay procuring surety company,
would abe liable until such bond was The bondgiven. given

18 in of this in asJuly letter was the same form thepursuance
sued on. bondbond This was selectmenthe onapproved by

18, the forand warrant the taxes was forthwith committedJuly
thisto Miles the assessors. After bond was Milesby given,

other than himself athe defendants toprocured sign paper agree-
“ ifto his bond as collector names are secured.”ing twentysign
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secured,names wereTwenty and the bond sued on was exe-
cuted the as sureties andby wastwenty theapproved select-by
men 22, Miles,1899.September with thetogether defendants

Blake,and understood whenApsley executed the bond onthey
18 that as soon as a bond with aJuly possible assurety company

towas be and “filed in of”surety procured oneplace the exe-
cuted them and theby 18,selectmen onapproved andby July
that bond, of the onvote selectmenby 1900,February 6, was
delivered theto defendant Apsley.

1901,In it was learned officials ofJanuary, by the town that
the defendant hadMiles been ofguilty and he waswrongdoing,
arrested on 28 of thatJanuary year.

All collected and overmoney paid Miles whileby collector for
was1899 him in a bank to thedeposited ofby credit the treas-

urer of the town. When he hedeposited made amoney deposit
in one was returned to himduplicate;slip after verifiedbeing

the cashier of the bank and the other wasby retained theby
bank. The bank made a memorandum of the amount but not
of items ofthe the and sent it to thedeposit, town treasurer.
On the was stated the to whichdeposit theslip year deposit
was to be and the ofnames the drawers ofapplied, the checks

Miles’s method was to withholddeposited. or checksmoney
him,collected and to cover so createddeficits withby money

collected the of latera Hisupon failure to turnlevy year.
over collected extended themoney whole fromthroughout period
1894, theand total of his increaseddeficits steadily.

1-899,It was shown that before the chairman of theJuly,
on ofselectmen called the officers the whichsurety company

had on bond for 1898,Miles’s the andsurety 1897gone years
“and to the other selectmen and the defend-informally reported

ant what he as their forwas told reasons fur-Apsley declining
ther to act as or to become Thesurety, surety.” defendants

tothen offered show “that the stated to Mr.surety companies
Tower, the chairman, that had Mr. Miles’sthey investigated

habits,character there was aand that woman mixed in theup
case, ofand on account his bad refused to onreputation they go

bond,his that did not wish to on col-giving ostensibly they go
bonds, aslectors’ but the real reason was to Mr. Tower.”given

first is of thisThe to the exclusion evidence.exception
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admissible the defendants must make out thatTo make this
“the its in­came to selectmenthis information which by being

” chairman,to them the informationwasbyformally reported
whose the of theto iscoming persons knowledge knowledge

Munroe, Cranch, 366,v.Lee Hawkinstown, 7 v.(seeplaintiff
States, 96 and689,U. S. information which cameUnited 691,)

a that the townto in such was asit,them withway chargeable
State, Vroom, 394,to which v. 12 400.see Sooy

decided,these beHowever would we have found noquestions
which so as we askedcase far are to in bar.the case atgoes go

if isbe taken to be settled that it toIt known themay obligee
the in theof a bond that has been ofprincipal past irreg­guilty

in theularities to duties for the faithful ofrespect performance
in the the bondwhich future is a failure of such angiven, obligee

ato disclose that fact is defence to ofthe theliability surety.
Foxall, Q.v. L. B. State, Vroom,R. 7 666. v. 10SooyPhillips

of in135. The this defence some cases has statedground been
out, Jones,to that fraud is made v. 482,be Lee B.17 S.)C. (N.

507, and in other acases that there is concealment of facts
which the has Mathews,a to know. Railton v. 10surety right

F. 943. But934,Cl. & whichever the of theis defenceground
it not extend in ourdoes to a case where the informationopinion
which has come to the of a bond of a ofcollector taxesobligee

“no moreis definite than that there awas woman inmixed up
case,” and thethe when information has comeespecially which

to the does not rise than or asobligee rumors, tohigher hearsay
Atherton,see v. 209, 215,which State Mo.40 217.

of$421.67Evidence that the sum tofound due the plaintiff
collected andwas between 18 22 wasJuly September rightly

inexcluded. The bond is terms forgiven the faithful discharge
the ofcollector his duties for the whole term. In such aby case

the are liable for sumssureties received termthe induring ques­
tion, thereceived before wasalthough bond Hatch v.given.

Linehan,97 Mass. 533.Attleborough, See McIntire v. Mass.178
263.

The third tois theexception refusal of the topresiding judge
“rule that the of the selectmen topower and aaccept approve

”ofbond the for thecollector 1899-was exhausted theyear by
of bond with the defendants and Blake sure-asapproval Apsley
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“ties, suedthat bond wasuponand the invalid and inoperative
for saidand direct a defendants.” The defendantsto verdict

did for Itand Blake not in the thisrequestjoinApsley ruling.
contend,true, the that until theis as defendants bond of the col­

25,L.the selectmen R c. 77,lector was under theapproved by §
collector,and could not be transmitted totax list warrant the

12, 67,L. but it does not follow had beenc. that after thatR §
could not be at common ofa bond law. We aregivendone

was as a commonthat the bond law bond.good Seeopinion
Crooker, 538;v. 5in this connection Smith Mass. v.Wendell

613; 394;v. 12State, Vroom,8 EstateFleming, SooyGray, of
572;Ill. 1197 Morrell Greenl­v. v. Sylvester,Ramsay People,

. 248.
madebeen the defendants the bondAn has thatbyargument
But notthat was taken thewithout consideration. atpointis

In thenot here. oftrial, is onand open disposing argument
towe do not mean intimate that there would havethis ground

taken,had it beenin the as to which seepointbeen anything
; 568,Mass. 159 Mather v.Trufant, Corliss,2 103 Mass.v.Page

389;Son,571; Codman,Mass. v.v. 154 Krell 154Comstock
Adams,454; 341;Roth v. Graham v.ante, Middleby,Mass.

State, Vroom, 394,ante, 349; 12 State,v. v.Sooy Sooyaffirming
324.Vroom,9

the exclusion ofis to evidenceThe next offeredexception by
Hall, Jennison,Keith, and as to what wasKnightdefendantsthe

he them to to theasked execute bondMiles when agreesaid by
The defendants andthe sureties. Keith Jen-one of twentyas

to that he was told that the heoffered show bondeachnison
ofthe a bond while into factwas take place temporarysigned
and wasbond Blake not aApsley temporaryexecuted bythe

noto that Miles told him that heshow hadbond. Hall offered
for him to have offeredit was one.and necessary Knightbond

asaid that he had to have bondthat Milesshow personalto
onhad asthe companies given up goingbecause surety surety

defendant Trow offered to show thatTheof collectors.bonds
him about the first bond executedtold nothing by ApsleyMiles

Blake, and and offered to show thatHall wereKnight theyand
of thatthe existence bond.ofignorant

with theoffered these statementswas connectingHo evidence
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ever wereor to show that to the knowl-they broughtplaintiff
or of the selectmen. The toof the plaintiff obligee’sedge right
not on thehold does madedependthe surety representations by
behalfon his without of theown knowledge obligee.principal

delivered,was executed and it isThis bond and immaterial
it was intended the as anwhether additional bondprincipalby

bond,or the formera substitute for or was inas given ignorance
of orfact that there was another bond whether some thethe of

ofdefendants had one these three andintentions sometwenty-one
The of bondanother. the was and was notabsolutedelivery

made ofconditional on one these Thisany things. exception
must be overruled.

“ toEvidence was offered show ontending thenegligence part.
auditors, town,of 1894,the and treasurer of theselectmen since

when Miles’ topeculations 1901, whenbegan, January, they
discovered,were in maketo which wouldfailing investigations

have disclosed his andmisconduct on his cer­insisting keeping
tain books from thefurnished.” whetherthey Apart question
the auditors,of the selectmen or istreasurer theneglect neglect

Soule,of the v. 175 Mass.plaintiff, (see Winthrop their400,)
is not a defence if it isneglect the of theneglect plaintiff.

Simmons,Root, 2Amherst Sank v. 522.Met. Ins.Watertown v.Co.
. Soule,31 85­Mass. v. 175 Mass. 400.Winthrop Welch1­

Walsh,v. Mass.177 555.
It that the amount collected $65,813.86 ;appeared Miles wasby

“the amount to the credit ofdeposited the town or to thepaid
astreasurer collected his warrant forupon $56,366.28,”1899 was

;ofa difference $9,447.58 in addition he failed to $352.52,collect
$9,800.10,the sum of for which themaking terms of re-theby

execution is issueto if the made theport atrulings trial were
“$9,447.58the $2,754.77Of Miles received checks,inright.

which he as but did notdeposited received credit them to tax-
from hewhom received them hispayers list forupon 1899.”

“The defendants thatclaimed inasmuch as the plaintiff actually
these sums,received were entitled to credit forthey them in

reduction of the balance found thedue the auditor.”plaintiff by
“It that the total amountappeared thedeposited to credit of

the Miles all his tax listsplaintiff by theupon during period
18, 1899, 28,between and the date hisJuly January 1901, of
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$73,654.27.” This was refused and anarrest, was ruling excep-
tion taken.

Bell, 499, that,in 9 Met.It was decided Colerain v. where a
for twotaxes held the office termsof who with differ­collector

sumshis official bond receivedappliedent sureties on from taxes
the ofterm to taxes duepaymentthe second theduring during

had been collected him and had not beenfirst term which by
on fortown, the the bondsureties the secondto the termpaid

inwereif the sums received faith theliable paid goodwere by
in 298,was followed Sandwich v. 2That case Fish,town. Gray,

125 15.Benjamin,v. See alsoand Mass. v.Egremont Sooy
394,State, Vroom, Vroom,from State v.12 on 10appeal Sooy,

ubi is539, Benjamin,in cited andwhich v. fol­Egremont supra,
ofis decisive this ItThat was stated inexception.lowed.

$2,754.77for thethe that checks forcounsel plaintiffargument by
caused adeficits failure toused to make taxesgood bywere pay

the in Whether that so oris notduring question.collected year
offrom thethe Ifreportnot wepresiding judge.does appear

not,of the that it was thefavor defendants isin pointassume
cited above.the authoritiesconcluded by

in thatis anomalous the has under-of case courtThe trial this
ofat one the two which ordi-sitting questionstaken to dispose

whether hasthere beentaken up separately, namely,arenarily
and, hasbond, when that been forestablished,thea breach of

9,issue under L. c.is to R. 10.177,executionwhat amount §§
bemustThe entry

$9,800.10,Execution to issueon the verdict.Judgment for
1901, and&£, costs.Augustinterestwith from

with forMendum thehim,)W.Joslin,E. (S. plaintiff.B.
for theSouthard, defendants.L. 0.


