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LynnLevi Hudson, administrator, vs. and Boston
Company.Railroad

4, 18,Essex. November 1903. May 1904.

Eínowlton, J., Morton, Lathrop,Present: C. Barker, Hammond
Loring, Braley,& JJ.

“Railway. Contributory.Street Negligence, Words, diligence.”Exercise of due

railway 1886,To company, 140,recover from a street under St. c. for the loss of
person passenger employeelife of a a company,not or an plaintiffof the the

must show his actively actuallythat testator or intestate was and in the exercise
diligence injuryof due at the time of the whicli caused his death.

person stupor, otherwise,in such fromA a shaking kickingintoxication or that and
him,him does not wake becannot found to have inbeen the exercise of the due

1886, 140,diligence required by St. c. to enable his administrator to recover from
railway company causinga for by injurystreet his death an suffered while in

this condition.

Tort, to loss ofrecover for the life of one the plaintiff’sPope,
intestate, from run defendant,over a car of thebeing andby
also for an assault to beenhavealleged committed theupon

in himintestate from carplaintiff’s a of defendant.ejecting the
28,datedWrit 1898.September

theAt first trial of this case in the Court a verdictSuperior
for defendant atwas ordered the the close of the evi-plaintiff’s

dence. The which were sustainedplaintiff exceptionsalleged
178,a decision of this court in 64. At theby reported Mass.

Gf-asMU,J.,trial in the Court beforenew theSuperior plaintiff’s
the same as at the trial,was firstsubstantiallyevidence but the

evidence itdefendant introduced which did not do at the first
trial.

The left to the ofthree each which thejury questions,judge
“follows : 1.in the affirmative as Were the ser-answeredjury

careless in invants of the defendant thegrossly leaving Pope
” “ —left ? Yes.”he when A.where was ejectedplace

“ the servants to2. defendant’sOught reasonably according
wouldcommon thatto have Pope strayexperience anticipated

— ser-the defendant’s “Yes.” 3. thetrack?” “Wereupon A.
oratvants of defendant or either of them carelessthe grossly
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”to the timejust prior the car came in ?contact with Pope
“Yes.”A.

assault,The found for the on the fifth forjury count,plaintiff
and assessed in the $1.sum ofdamages The also foundjury
for counts,onthe the fourth and sixthplaintiff for thecausing
death of intestate,the and assessed in theplaintiff’s damages

$5,000.sum of
The the case for determination this court.judge reported by

evidence,allIf, the this ofcourt was that theupon opinion
erred in the case theto on the fourth andjudge submitting jury
counts,sixth was to entered for the defendant. Ifbejudgment

nothere was error in the case to the or in re-submitting jury,
to defendant,thefusing instructions the or ingive requested by

the to thecharge was to be on fourthjury, entered thejudgment
sixthand oncounts the Theverdict. instructionsforrequests

and the as well as other terms of the herecharge, reservation
omitted, have been made immaterial the ofdecision theby
court.

The November, 1903,case was theat bar in beforeargued
Knowlton, J.,C. Morton, Barher, JJ., andLoving, Braley,
afterwards was submitted on briefs to all the justices.

I). Allen,B. L.W. Van Kleech with for the( him,) plaintiff.
Hurlburt,K. F. B. Hall with for the defendant.(D. him,)

Loring, J. 1898,This is an action in under St.brought 1886,
140,c. to recover a for the death ofpenalty wrongfully causing

P. theJoseph Pope, plaintiff’s intestate.
The were warranted injury that took a car offinding Pope

Boston,the defendant at forSquare, aboutScollay Lynn eight
ino’clock the of a in He hisevening firstSeptember. paidday

andfare then fell into Revere,a When the car reachedstupor.
a second fare came The conductor totried rouse him todue.

fare, success,collect the without and after the othercollecting
fares, in the of one of witnesses,the “helanguage plaintiff’s
came back to him and shook him and kicked him and couldn’t
wake him theup.” conductor and motormanThereupon put

”“off,him tookone him his otherhead and the theby feet and
laid him thedown beside tracks on the marshes. He wasLynn

overrun and killed the same car on its return to Boston.by trip
a inwas soldier thePope regular at Fort War-army quartered
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ren; ofthe the accident was and had beenpayday day Pope
on that afternoon. This was uncontradicted. Butdrinking
evidence in the car withthere was from him hepersons that

intoxicated,not to be itdid and be assumedappear may perhaps
that the could have bebeen found not tomaterial) stupor(if

the result of drink.
counts.The declaration contained six directedVerdicts were

firstfor on the three counts. The fifth count wasthe defendant
for and a verdict for the thea count assault inbattery; plaintiff

sum on this count. thisreturned With the defendantwasof SI
is The fourth and sixth are stated becontent. counts to counts

212,112, act,c. but that so far a civilunder Pub. Sts. as rem-§
andis to steam railroads thegiven, applies only,edy correspond-

act, 1886, 140, is intended. In the fourthSt. c. doubtlessing
“ thenthe that his intestate was and therecount plaintiff alleges

andof due not ain the exercise diligencea passenger,”person
athat wasin the count he passenger.sixthand

to to thethe intestate ceased be entitledis thatIt plain rights
secondto the fare when Thaton due.of a paypassenger failing
on the sixthto recoverthe count.ends plaintiff’s right

ofwas no evidence in thealso that thereIt is negligenceplain
its return when the intes-the car on tripof plaintiff’soperation

killed; the to recover,and and mustrun over plaintiff,wastate
thein intestate off asputtingthe defendant’s negligenceshow

caroff, on action of the on its returntheput relyinghe was
thewhich was natural andofas an instrument injury prob-trip

caseoff. As to the so made on theof his being putresultable
the to direct acount, defendant asked verdictthe judgefourth

refused, and case is here onit; the a as tothis reportfor was
otherof that among rulings.the correctness

are of that this shouldcourt opinionof the rulingA majority
beenhave given.

islaw, death of a human not the sub­the beingcommonAt
Thisfor was established in thisof an action damages.ject

Railroad,case of v. BerkshireCareytheCommonwealth by
Cush. 475.1

1848,in the the differ-case, yearthat which was decidedIn
in the commonthe which lawout wayis betweenence pointed

of adeath has beenpersonand thebeen wrongfulhas changed
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in thewith and ofdealt Parliament England Legislatureby by
isIt first out that inthis Commonwealth. pointed byEngland,

93,act 9 & 10 Yict. c. ina then recent 1846 and(St. passed
Lord it was if acalled thatCampbell’s act) providedusually

killed under such circumstances that if he had beenwasperson
liable,killed the defendant would have theand not beeninjured

anexecutor or administrator of the killedperson bringmight
wife, child,husband,of or inaction for the thebenefit parent

the such as thinkwhich shouldmight give damagesjury they
death,to the from such to theinjury resultingproportioned par-

for the action It isties, whose benefit wasrespectively, brought.
Massachusetts, 1840,out that in 80,then St. if thec.pointed by

of islife lost the car-wrongful act of aany passenger through
rier, such carrier is made liable to a fine not $5,000,exceeding

$500, indictment,nor than to be recoveredless to useby the
of executor or administrator,the for the ofbenefit the widow

“or This onheirs. court then to : areThese statutesgoes say
framed on different and for different ends. Theprinciples,

such,statuté as and to theEnglish gives damages, proportioned
wife,the children,to husband or and ofinjury, parents per-any

act,whose death is causedson the or defaultby wrongful neglect
; extent,of another to this theperson onadopting, principle

which it has been to theattempted actions.support present
isstatute confined to ofOur the death carriedpassengers by

enumerated modes ofcertain A limitedconveyance. penalty
as ais of carelessnessimposed, in common carriers.punishment

as this is to beAnd indictment,recovered it ispenalty by doubt-
smaller,to orless be within thegreater maximumprescribed

minimum,and to the of blame whichaccording degree attaches
defendants, andto the not to the loss sustainedaccording theby
and heirs of thewidow deceased. The when thus re-penalty,

covered, is conferred on heirs,the widow notand as fordamages
loss, but as atheir from the Commonwealth.”gratuity

toIndeed the statute as carriers c.1840, referred to(St. 80),
Railroad,v. Berkshire wasin not the first act ofCarey the kind.

first act of kind wasThe this a act a little overhighway passed
1840,before the carrier act of c. It80.years thatfifty provided

if the life of a lost intraveller was a defect a public waythrough
or whose in re-the town it to itpersons wascounty, keepduty

185. 33VOL.
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in oneshould “be liable to be amerced hundredpair pounds”
“or afor the use of the devisees creditors convictionheirs, upon

1786,of the... on a or indictment St.grand jury.”presentment
51,81, 7, This was anc. now L. c. 17. act taken fromR.§ §

6, 6,1 Laws,statute, 1693-4, c.Prov. St. Prov.earlier provincial §
statute contained the137. The same(State ed.) provincial pro-

thevision it did not that hundredthat poundsexcept provide
be recovered indictment.should by

forThe of asystem imposing punishment causingwrongfully
ofin to the the deceased an actiondeath ofplace giving family

thehas to and extended sincefor been adheredcompensation
when itRailroad,in Berkshire onlydecision v. appliedCarey

and of com-to on defective to passengerstravellers highways
to cases ait was extended where steammon carriers. In 1853

“ofcaused the death notrailroad had any person,wrongfully
inor . . . such thea personemployee beingbeing passenger

1853, 414,St. c. now L.due and R.of care diligence.”exercise
as to wassteam railroadsIll, In 1864 the statutec. 267.§

229, 37, now L.1864, c. R.to St.extended street railways, §
Ill, 267, at where the1871, to collisions grade crossingsc. in§

1871, 352,c. now L.not St. R.werestatutory given,signals
1883,268, in of steam railroadsIll, wereand employeesc. §

werecase killed a steamsame in theyon the footing, byput
1883, c.railroad, 243,not St.who wereas passengers.persons

of hadstreetIll,c. beenrailwaysnow R. L. 267. Employees§
1864, 229, 37,c. and inSt. allon that 1897footing byput §

basison the same as steamputand werecorporationspersons
416,1897, c. now L. c. 171,St. R.and streetrailroads railways.

hereafter, theis that em-will from what said2. It be plain,§
106,c.act, R. L. which73,is nowin what §,liabilityployer’s

act,Lord isthe act following Campbell’staken from Englishwas
72,is now to74, in of what as be afar modified spiteso by § §

of this system.part
Railroad, 134 211,Lowellv. Boston & Mass.CommonwealthIn

a steam railroad causesthat where wrongfullyit was decided
is within the act andthe case the rail­death athe of passenger

the is notto be although passengerroad is punished,company
could not have recovered had hedue andthe of carein exercise

This conclusionnot killed. was reachedandbeen onlyinjured
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that thethe under Massachusetts theon ground system corpo-
be for theration is to death ofpunished causing awrongfully

in the acts,other described severalor and thatpersonpassenger
it is different from thein this entirelyrespect English system,

has been followed in allwhich the States ofnearlygenerally
the other than Maine and NewUnited States TheHampshire.

sentence,is summed thisreason for decision in atthe up page
“ caused death213 : If the the hadwhoseperson negligence

for the of thebeen indicted deceasedmanslaughter, negligence
not have been a defence. v. 3Regina.would CoxLongbottom,

Swindall, K.C. 439. 2 230.”C. Car. &Regina v.
It also is in theout in v. BostonCommonwealthpointed opinion

Railroad, the case of& Lowell that a death at a cross­grade
1871,thewithin St. c.ing (originally brought system by 352)

is another instance where the of the railroad to beliability pun­
isished not coterminous with the thewhich deceased wouldright

hehave had to had been killed.damages and notinjured only
deathIn of a atcase a the railroadgrade iscrossing punished

“ it is that,unless shown in addition to merea want of ordinary
care, was,the . .. at the time of theperson injured collision,

of or wilful or was inguilty gross violationnegligence, acting
law,of the and that such or wilful or unlawfulgross negligence

act contributed to the injury.”
1881, 199,St. c. is to afterBy the had(that say, system

been in and to the death ofoperation a travellerapplicable
aon defective forhighway and badnearly ninety beenyears

made to other 1840,cases since it wasapplicable many when
extended ato civilcarriers,) was in addition toremedy given

indictment,the in all casesby where deathremedy except
awas caused street in ofby case steam rail­railway, namely,

roads accidents carriersgrade and(§ 1), crossing 2),(§ (§ 3),
140,indefects And 1886,St. c.highways (§ 4). by (under

action nowwhich the before us was the omission ofbrought,)
from the act ofstreet 1881 was remedied. Before St.railways

1886, 140,c. the in case of streetremedy wasonly byrailways
Railroad,Holland v. Boston Mass.Lynnindictment. 144&

425.
after itTwo inwas established Commonwealthv. Bostonyears

RailroadLowell that an indictment could be maintained for&
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ofthe death a not in thecausing exercisewrongfully passenger
care, it wasof due decided that an ofaction tort could be main­

1881, 199,tained c. 112,under St. Sts. c. for the(Pub. 212,)§
of a who not indeath was the exercise duepassenger of carfe.

Railroad,v. Eastern 139 Mass. 252.Merrill This conclusion
on thewas reached that so far asground the de­of theliability

“concerned,isfendant no distinction can be madecorporation
tort,andan indictment an action thebetween of Pub. Sts.under

112, Railroad,v. 252,Merrill Easternc. 139 Mass. 257.212.”§
inwas McKimbleThis case followed Boston & Maine Rail­v.

road, 139 Mass. and 141 Mass. 463.542,
Railroad,Before and since the decision in Merrill v. Eastern

it has stated the court that the effect of these two stat­been by
1881, 199, 1886, c.c. and St. is to autes civil(St. 140) give

for of this isthe penaltyrecovery (which imposedremedy by
in addition to the indictment.of bypunishment) remedyway

448, 449,Railroad,v. Boston & Maine 135In Mass.Kelley
“court,Allen, J., for the said: But no criminalC. speaking

1874, 372,statuteunder the earlier c.existing (St.jurisdiction
1881, 199;the of c. theSt. andis taken away by pur­163)§

of statute was to a new to thethe later givepose remedy party
action, in addition to that indict­alreadya civil existing byby

Railroad, 478, 482,v. 148 Mass.In Littlejohn Fitchburgment.”
“court,J., said: But thefor the ac­Holmes, presentspeaking

and in its character. The statute doesis penaltion statutory
to thoseforthe injuries injuriesnot extend liability personal

Vroom,as in Little v. 17 614cause death, Dusenberry,which
havealso, as the defendant beenso far appears, may(where

differenta of a nature. TheIt creates liabilitynegligent).
is ato the administrator substituteit merelyaction which gives

for, and it is enactedalso expresslyfor indictment providedthe
6 with to theshall be assessed reference degreethethat damages

”its servants oror ofof the agents.’corporation,of culpability
71,66, Morton, J.,162 Mass.Railroad,v. FitchburgIn Doyle

“court, said: theof thethe Originallyin opiniondelivering
it extended to anindictment. Afterwards waswas byremedy

381, St. c.1871, 1874,c. 49. 163.372,tort.of St.action § §
of the remedies1, But one can be1881, 199, 6.c. onlySt. §§

And whether theor administrator.executorby thepursued
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tort,indictment or in. an of itactionis recovered byamount
kin,to nextthe widow and children and ofeither caseingoes

or no interest in it. It is inadministrator hasexecutorand the
to the widow and children and nexta givensubstance penalty

Commonwealth,to thethe and as such intes­ofkin,of instead
it.”defendant from fornot release the Andtate could liability

it in Worcester & Suburban Street v.held Railwaywasfinally,
263, 264, that a the180 Mass.Ins. Co. insuringTravelers policy

wholoss from to may“against every personliabilityplaintiff
sustain . . under circum­.bodily. . injuries. accidentally

which shall the a orinsured common lawuponstances impose
for did not sumssuch coverstatutory injuries,” paid byliability

forthe the death of some of itsrailway wrongfully causing
passengers.

The conclusion which has been reached as to character ofthe
1881, 199, 1886,two acts c.these and(St. St. could notc. 140)

beenhave avoided. It had to be held that these acts agave
for the ofcivil a ofremedy recovery penalty imposed by way

punishment.
Where a areplaintiff’s invaded therights by act ofwrongful

a defendant, the and thequestion is howonly question wasgreat
the done to theinjury plaintiff. But where a defendant is to
be for a act him,punished done thewrongful by andquestion
the is how serious was theonly question defendant’s doing,wrong
and the amount of inflictedinjury the deceasedupon so(except
far as it character to thegives of the iswrong doing defendant)

immaterial.altogether
commonAt law aredamages for the fullgiven amount of the
done to the where heplaintiff has aninjury action for a violation

his Andof where therights. amount inrecoverable such an
isaction limited by statute it is in this(as Commonwealth

awhere is but notperson killed from ainjured defect in a pub-
51,B. L. 18,lic c. or where an actionway, is thegiven by§

act, 1887, 270,c.liability 3, 106,St. nowemployer’s B. L. c.§
74, for an short of is,the forinjury death) question the jury§

What will thedamages forcompensate theplaintiff doneinjury
him, not the limitedexceeding amount which statute can beby

?imposed
a isWhere ofpenalty imposed inby way punishment a crim-
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of the is fixedinal the amount theprosecution, penalty by pre­
of thein sentence. In case statutes wesiding passingjudge

a forhave been caus­considering penalty(imposing wrongfully
no was as thenecessary to howing provisiondeath) statutory

to inamount of the be aimposed topenalty case wasparticular
made,ascertained, and none was sobe as thelong only remedy

of indictment.was As v.by was stated inprovided way Carey
“Railroad, 475,1 Cush. is480,Berkshire A limited penalty

carriers.as a of in commoncarelessnessimposed, punishment
indictment,And this is be it isas to recoveredpenalty by

smaller,be the maxi­doubtless to or withingreater prescribed
minimum, ofmum and blame whichto theaccording degree

todefendants,to the not sus­attaches and the lossaccording
tained the widow heirs of the deceased.”andby

tortBut that an ofit was statute actionwhen byprovided
thecould be maintained death was caused through wrong-where

the of thedefendant,ful act it became provinceof the thereby
itthe to be and be-to fix the amount of imposed,jury penalty

of behow amount it shouldcame to thenecessary specify
be inthe toIt was that amount recoveredassessed. provided

“ reference to the de-tort was to be assessed withthe action of
of its orof said or servantsof corporationgree culpability

action of tort undercharacter of theThat fixed theagents.”
c. that1881, 199, and 1886,St. c. St. Bythese two acts. 140.

ato civiltwo acts wasthe effect of these give remedyprovision
offor of a imposed punishment.the by wayrecovery penalty

informer to be allowed statuteuncommon anIt is not for by
ofthe aa civil action forto maintain recovery penalty imposed

199,1881, c. or St. 1886,An under St.as a actionpunishment.
kind, the difference140, onlyan of the same beingc. is action

in not to an informer butactions tothat the these goespenalty
theof deceased.the family

of forThe these acts acharacter penalty wrongfullyimposing
ofdoes to in the minddeath not seem have been presentcausing

Maineit in v. Bostonthe court when was assumed McCreary &
Railroad, Mass. that the was liable under300,153 corporation

toan who is on its tracksthe where contrarystatute employee
acts of a steamthe wanton and recklesslaw is killed through

couldunder those circumstances herailroad becausecorporation,
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have recovered had he been and not lan-killed. Theinjured
1853, 414, 2,of c. now Ill, 267,St. R. L. c. is theguage to§ §

Dillon v.See Connecticut Railroad,River Mass.contrary. 154
478, This is479. in v. Bostonassumption repeated McCreary

Railroad,& Maine 156 Mass. 316. In these cases there was no
of effect of acts,the wanton andquestion and the as-reckless
was not to ofsumption the decisions.necessary threeany

“Inasmuch as no distinction can be made between an indict-
tort,”ment and an of soaction far theas of defend-theliability

ant concerned,is the in the case bar is this:question at If the
defendant railroad had been indicted for deaththe ofcausing

P. would the evidenceJoseph introducedPope, at this havetrial
awarranted that thefinding hadgovernment the aver-proved

ment it must have made in the(which thatindictment) Pope,
“car,when off the was input the of dueexercise care and

” ?diligence
the of theBy testimony witnesses,plaintiff’s was thenPope

in such a that he could not bestupor waked either by shaking
or are ofWekicking. that a inopinion such a con-person

“dition could not have been found to have been a . . .person
in the exercise of due care and had an indictmentdiligence,”
been resorted andto, therefore cannot be found to have been
“ in the exercise of due as he was todiligence,” havealleged
been in the fourth count of the declaration in this action of tort.
We use the words “due indiligence” of the wordsplace “due

”care found in the c.,111,Revised L.Laws, 267,) merely(R. §
because those are the words of the count now in question (the
fourth 1886,and ofcount) St. c. under140, which this action
was and not because there isbrought, distinction betweenany
those words and the words Ill,of L. c.R. 267.§

Since the Massachusetts acts are what Lordexactly Camp­
not,bell’s isact it is of no that in States whereconsequence

Lord act has beenCampbell’s enacted a can be hadrecovery
under circumstances like those now in We refer toquestion.

Johnson,Louisville Nashville 62;Railroad v. 108 Ala. v.Guy&
York, 399;New Ontario Railroad, Hun,Western 30 Gill v.&

Railroad, 107;Rochester & Hun,Pittsburgh 37 Louisville &
Ellis, 330;Nashville Railroad v. 97 v.Ky. Wolfe,Weymire

Iowa, 533;52 Webb, 152;Southern 116v. Ga.Railway Haug
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;8 No.v. Great Northern Dak. 23Railway, Rail­Chicago City
O’Donnell,v. Ill. In478. each of207 theseway States there

are acts Lord 1896,like See Ala.Campbell’s act. Civil Code
27;2, 26, 834;c. 1 Rev. Sts. Y.N. Sts.(Birdseye) Ky.§§

3731, notes;6; Code,McClain’s Iowa1899, Ann. Ga.and§ §
1895, 3828; 5974-5976;Code, Codes, 1895,Dak.No. Rev.§ §§

1898, 70,Rev. 2.Sts. Ill. c. 1,§§
ofNeither the eases inare assistance which it has beenany

held that a could recovered who beenhave hadplaintiff injured
killed,without under circumstances like those now beforebeing

Louis,lis. Evans St. Iron Mountain &See v. Southern Railway,
463; Railroad,Kline v.11 Mo. Central 37 Cal.App. Pacific

400; Railroad, 41 La. Ann. 57. Thev. Crescent CityConolly
did not as the test whether theadoptLegislature deliberately

is be the which therailroad to defendantpunished liability
under to had the deceasedwould have been make compensation

notand killed. Commonwealth Bostonbeen v.injured only &
Railroad,Railroad, 134 Mass. 211. Merrill v. EasternLowell

139 Mass. 252.
no further thanIt is to noted that one of these casesbe goes

ofinto hold that such a case the can recover. Noneplaintiff
takes, he does suchthe further that when recover inthem step

ofcase, that in the exercisea he the he wasrecovers on ground
care, that he is excused fromand not on thedue ground alleg-

hefactdue care the that when insensibleand bying proving
the ofin actthe wrongfulwas to danger question byexposed

to noted that Aiken v.It is also be Holyokethe defendant.
is a case of direct269,184 injury throughMass.Street Railway,

isv. Streetacts. Aiken Holyoke Railwayand recklesswanton
not ora needin a allegethat such case plaintiffan authority

care. There is no casein of duethe exercisethat he wasprove
indi-and reckless actswantonit is held that wherein which

of v.the rule Aiken Holyoketo the plaintiffcause damagerectly
Street Railway applies.

arehave to construe words originallywhich weThe words
to be inflicteda onlya punishmentin statute imposingused

thefound, nowand to receiveareindictment beingon an
addi-in indictment. Incontained anas ifsame construction

theit thatis settledwordsthat, in theseconstruingtion to
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test is- not whether the andeceased could have maintained
action had he been notand killed. Theinjured Legislature

have that steam and streetprovided railroadsmight railways
should be whenever caused of humanthe death apunished they

that;but the did not do it chose tobeing; choose toLegislature
confine the to or whopersonsliability passengers(not employees)

“were in the ofexercise due care and to thediligence,” quote
414, 1,of the act of St. c. who are1853,words andoriginal §

“ in the of dueexercise to the words of the actdiligence,” quote
1886,now in St. c. and the words of140,immediately question,

the countfourth of the declaration in atthe case bar.
If it be a fact that a in such a as was inperson stupor Pope

be said to andcan be intendment construct-by legal negatively
care,in the exercise of due thewithin of thoseively meaning

words when used in a declaration to forrecover compensation
an done to the which do not areconcede,we weplaintiff,injury

“of that he cannot be held be in the exercise of dueopinion to
” within the of those in c.1886,words St. 140.diligence meaning

is that these inIt settled words that statute mean what they
inmeant and still mean an indictment underhave St. 1853,

1, Ill, 267;L.414,c. R. c. and are notnow that to bethey§ §
as for test of theconstrued the defendant’sinvoking liability

itsunder the statute at common in case of an actionlawliability
for an short of death.for theseinjurycompensation Construing

in the of what we shown behave to settled de-lightwords by
cision, cannot be held to mean what for the of thisthey purposes

we assumediscussion without that similar meanwordsdeciding
in anintendment action for but must becompensation,by legal

here theirto have and to mean thattaken ordinary acceptation,
killed, if not a or mustthe havepassengerperson employee,

and in the duebeen exercise ofactively actually diligence.
of be,the a of theIn court the mustopinion majority entry

terms of theaccordance with thein report,
the on the and sixthJudgment counts.for defendant fourth


