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Barrett, 2 E.are Dearle v. A. & 82.the damages unliquidated.
Q. Keller,21 B. D. 202. McDowell v.Richardson,v.Davys

Pick.Lawrence 17 366.258. v.4 Coldw. Gifford,
theJudgment plaintiff.for

WesleyJ. White vs. A.Josiah Gove.

13, 22,March 1902. MaySuffolk. 1903.

Morton, Lathrop,Knowlton, J., Barker, Hammond,C.Present:
Losing,& JJ.

Law, Jurisdiction,EquityConstitutional Assessments. To remove oncloud title.
Practice,Pleading and Decree.Equity

St, 1892, 402, providing city Boston,c. for in the in viola-sewer assessments of is
provision requiringof the oftion the Constitution of to beMassachusetts taxes

“ proportional ”, par-and irrespective applicationreasonable and is void of its to
ticular cases.

imposingthis Commonwealth statutesIn sewer assessments treated taxationare as
public improvementsfor and not as police power.an exercise of the

equity willbill in lie plaintiff’s consistingA to remove a cloud on athe oftitle
thedeed to defendant under a .by non-paymentsale a ancollector of taxes offor

unconstitutional sewer assessment.
entrythe aAfter of final equity of, subjectadecree in suit in disposedthe case is

any rights appeal given by statute,to of and a motion to andthe decreevacate
grant rehearinga cannot be entertained.

equity,inBill filed 24, 1900,December to remove a cloud
the title offrom the to in ofplaintiff certain land that part

calledBoston aBrighton, void deed to theby defend-declaring
under aant sale the collector of taxes of ofby the Bostoncity

for of a sewernon-payment 1892, 402,under c.assessment St.
to be unconstitutional.alleged

The case was heard J., decree thatby Loring, who made a
the bebill dismissed costs;with and the plaintiff appealed.
Within decree,after the of the thethirty days entry plaintiff
filed a motion thethat decree be vacated and that a rehearing
be first, becausegranted, the statement of factsagreed upon
which the case was submitted was thenot authorized by plain-

second,tiff ; thebecause ofstatement facts erroneousagreed was
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and,in many theparticulars; third, because statement ofagreed
facts omitted essentialfacts andmany toimportant the plain-
tiff’s case. The motion was ansupported affidavit. Theby

ruled, that he had not thejustice topower vacate the decree
aand and denied thegrant rehearing, motion. To this ruling

the plaintiff alleged exceptions.
The case was the March, 1902,at bar inargued before Knowl-

ton, JJ.,Morton, Hammond, and afterwards sub-wasLoring,f
mitted on tobriefs all the J.justices Braley,except

Ohoate, Jr.,F. forC. the plaintiff.
0. forChilds,W. the defendant.

Knowltoh, C. J. The in this case isquestionprincipal
a sewer,whether certain assessment thefor construction of a

1892, 402,under ismade St. c. facts thevalid. beforeUpon
in cases,court two was said to be uncon­this statuteprevious

stitutional. v. Mass.Boston,Weed Aldermen 172Mayor & of
Boston,28. Dexter In176 Mass. 247. Lordenv. v. Coffey, 178

489, aMass. similar statute was held unconstitutional. Lately
it beenhas contended before us theat different times that de­

ofcisions of the United in v.the Court States FrenchSupreme
324,Barber Co. 181 S. and the numerousPaving U.Asphalt

volume,cases which follow it in the same have notimmediately
itthe law as was beunderstood to laidonly changed generally

269,Baker,down in S. haveNorwood v. 172 U. but materially
inaffected the rule this Commonwealth. It is noticedto be

the cases in theat outset that these Court dealSupreme only
States,a under the Constitution of thewith question United

while Weed Aldermen ubi was de­Mayor & Boston,v. supra,of
before andBaker,cided Norwoodv. without reference to the Con­

States,stitution of the statute held to be inthe United being
Massachusetts, 1, 1,violation of the Constitution of c. art. 4.§

is theto understand what is exact of theIt difficult meaning
of Barber Co.,the court in French v. Pavingmajority Asphalt

it,and in cases that forubi the follow they seeminglysupra,
Baker,v. and it from the casesNorwoodreaffirm distinguish

constitutions,Inthen State the givendecided. many authority
isthe enact taxationto to lawslegislative body establishing

others, Commonwealth,inwhile in this the Consti-asgeneral,
“ andtotution impose levygives authority only proportional
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Mass,assessments,and reasonable and taxes.”rates Const.
1, 1, art. 4. Whether in thec. later cases the CourtSupreme§

of the United States statutes onwas foundedconsidering general
while in the earlier case of Norwoodlegislative authority, v.

theBaker assumed that was limited thetothey enact-power
ment of laws such astaxes areauthorizing only proportional

reasonable, andand whether the difference between theseeming
and the later fact,earlier decision decisions is due to that we

notneed consider.
Questions in to the ofregard lawsconstitutionality relating

Commonwealth,to taxes have arisen in this and thefrequently
whetherhas been taxtest the was and rea-always proportional

Mills,sonable. Allen,Oliver 11Washingtonv. 268. Common-
19,wealth v. Co. 98 Mass. 23. HoltCary Improvement v. City

Somerville, Mass.Council 127 408.of
was out in SearsAs v. Aldermen Boston, 173pointed Mass.of

71, as held inand was other cases beforemany Norwood v.
decided, if one is aBaker was to assessmentrequired pay special

his in addition to theupon property general assessment which
else,withhe one thisequally every assessment can­pays special

onbe foundednot but benefits to theproperly anything property.
his ofIf he theproper tax andpays proportion thengeneral

a assessment in amount than thespecial greater benefitpays
receives,he excessive,his entire taxthat is unreasonable and

Hence, under a constitution whichdisproportional. requires
taxes bethat shall and aproportional reasonable, whichsystem

in addition to itsuponimposes property share ofproportional
athe tax assessment without anspecialgeneral inequivalent

benefit, is unconstitutional. We have no doubt of the correct­
of our whichness decisions thathold assessmentsspecial upon

for the cost of public improvements are in violation ofproperty
if are inour Constitution substantial excess of thethey benefits

See v.Weed AldermenMayor Boston,received. 172 Mass.of&
Boston, 71;; Aldermen28 Sears 173 Mass.v. Sears v. Streetof

;350 Boston, 247;173 Mass.Commissioners, Dexter v. 176 Mass.
v. Commissioners, 434;StreetHall 177 Mass. Lorden v. Coffey,

The of178 489. inMass. withquestion casesdifficulty dealing
is,kind farof this How the court interfere themay with legis­

determination of alative method for assessments ?specialmaking
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course, if aOf statute shows on its face that it entirely disregards
relationthe of the benefits to the taxes to be assessed theupon

estates, isitrespective unconstitutional. Inplainly cases,many
however, it is to estimate theimpossible amount of benefit with
absolute and methods of determination mustaccuracy, be adopted
which are andpracticable, which the sameat time awill give
reasonable to The selection ofapproximation methodsaccuracy.
is a matter for the andprimarily much latitudeLegislature,

bemust allowed it in the exercise of its and discretionjudgment
toin a of this kind. It is itsregard when decisionsubject only

willis one that be in isto resultplainly taxation thatlikely
either or unreasonable that the court inter­candisproportional

So infere. different cases a of beenmethods havegreat variety
sustained the as within the Incourtby legislative authority.

71,Sears v. Aldermen Mass. it was beforeBoston, 173 decidedof
the decision of the Court of UnitedSupreme the States in French

Barber Co.,v. ubi that anPaving assessment byAsphalt supra,
the foot street,front of the line the ameasurement on of was
reasonable of a tax to the fromway making proportional benefits

a astreet in settled of theBoston.watering Onthickly part
hand,other it held in v.was Weed Aldermen BostonMayor of&

in Boston,and Dexter v. ubi a not athat such method wassupra,
or ofreasonable benefits from theway determiningproportional

construction of sewers to be built streets orthrough private
in alllands of This was so held casesbecauseparts Boston.
be to arise under inthe statute which such amight expected
wouldmethod work and the two cases referred toinjustice,great

illustrations the fact that taxation underwere of the statute would
farbe from or Therereasonable. othermight beproportional

onfact,illustrations of the same different causes.depending
Boston,In Sears it inti-v. Aldermen ubi was notsupra,of

mated that the statute would be constitutional if it topurported
an the front for in allassessment foot streetsjustify by watering

of a are rural or waste landsThere alongparts city. regions
Commonwealth,in of the cities of itmost the wherepublic ways

bewould or to thedifficult to discover benefitpeculiarspecialany
con-landowners from the of the The lawwatering public ways.

26,419,c. that certain of1897, R. L.templates (St. 25-27)c. §§
of the andthe be at thewill watered expensepublic city,ways
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“ otherthat the that certainprovides determinecity may public
thereof,or at the ofshall be watered theways expenseportions

isabutters thethereon.” In this expectedprovision citymaking
to for an thoseassessment abutters inprovide upon only places
where thethere is benefit to their fromspecial property watering
of the theIn in this case it of the divi-way. was saidopinion

“sion boardthe of It is not that theirby aldermen: shown
determination in itto it was If inregard improper.” any city
should be determined that the of awatering waypublic through

abutters,a forest should be for bethe atherepaid by might
certiorari for a without indecision foundation law.remedy by

The of the statute factthe thatconstitutionality depends upon
a is called for,classification and the for an assessmentprovision

the abutters thoseupon to determinedplacesapplies only upon
aldermen,the board of there will be benefitsby where special

from the watering.
The ofcase French v. Barber 181 U.Co. S.Asphalt Paving

324, and it,the cases not ofhave the thisfollowing changed Jaw
as to ofCommonwealth the this statutes inclass ofvalidity

reference to the Constitution of Massachusetts. Nor was the
case of Worcester,Smith 232,v. Aldermen Mass.182Mayor of&
intended to our law inas stated other recent decisions.change
The instatute in that case has been in forcequestion many

and in the words of the “weyears, opinion, may presume, very
and have beengreat made andcostly improvements probably

titles in reliance thethe whichpassed statuteupon authority
that,isto confer.” It also said in the “Per­purports opinion

we haveshould hesitated over the Worcester statute if ithaps
had us now forcome before the first time.” The refersopinion
to and ofvarious discretion ingrounds particulars legislative

methods of taxation with a view to reach resultsdetermining
reasonable,which shall andbe and holds that thisproportional

statute deemed tomust be be within them.
It that the statute nowis contended in un-question, though

toconstitutional in reference cases like those thebefore court
considered, iswhen it was constitutional whenformerly applied

to This contentioncases like the is not well founded.present.
inIt held unconstitutional those cases itwas because was of

to to be allsewers constructed in ofgeneral partsapplication
22183.VOL.
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Boston, lands,streets or and it wasthrough private apparent
that would incases arise which,the of it ingeneral application
if it was carried it would and un­out, disproportionalproduce

Boston,reasonable In v. ubi courtDexter thetaxation. supra,
“ unconstitutional,In whether a statute is thesays, determining

is not whether the result is in thequestion harmful particular
case, statute, terms,but whether the to its will violateaccording
the in easesof Constitution its totheprovisions application
which be arise.” It is true that when twotoexpectedmay

statute,of a one of is constitutional and the otherwhichparts
not,is inare the be effect oneact giveneasily separable, may

Kimball,and 24in the Commonwealthheld void other. v.part
1. isMcGirr,359. 1 So if a statuteFisher v.Pick. Gray,

made in cases which are unliketerms to two classes ofapplicable
in theand be held constitutionaliteasily distinguished, may

inclass,that to one and theunconstitutional partpart applies
class, the statutethat to the two ofparts beingthe otherapplies

isif of an enactmentIn like manner theseparable. language
broad and easilyto cover distinct distinguishabletwoenough

constitutional, and inin of it isclasses, reference to one which
unconstitutional, theit bereference to the other would Legis­

include thebe tolature will to have intended onlypresumed
to make the enact­to hadclass in reference which authoritythey

constitutional, butment, and the statute will be held inapplicable
158 Mass. 205. Butv. Gagne,to the other class. Commonwealth

There are nocase.do notthese toprinciples apply thespresent
cases,of in todistinct, classes referencedefinite and recognizable

the law andtowhich the had passone of Legislature authority
it had not suchof authority.to the other whichin reference

to all sewers thattointendedThe statute was applyplainly
One cannotin the of Boston. say-­be constructed citymight

othersdifferent fromsewers sohere a kind ofthat is certain
did intend tonotit is to be assumed that the Legislaturethat

becauseof the statutewithin the theyinclude them provisions
had been suchIf separatebe therecould not included.properly

constitutional, andthe statutethe court have heldclasses might
to but onetonot intended applyhave the wasdecided that law

whetherto determinethis, in orderInstead ofof classes.the
becase, it would neces-infollowresults would anyobjectionable
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facts into the in detail reference toinvestigate every partsary
sewer,the and it could whether theof be determined statuteonly

Besides,of such anwas at the end theapplicable investigation.
for thestatute was made in terms the construc-only provision

intion of sewers the of and for that reasonBoston,ordinary city
1892, 402,kindsit must include all of 7. Itsewers. St. c. §

was, therefore, held unconstitutional.rightly
It is also stated that the which we laid downrules have ought

not to be sewers areto because the assessments notapplied
taxation,in the of butmade exercise the of of thepower police

It is totoo late raise a of this kind in thispower. question
Commonwealth. in exercise ofthe theUndoubtedly, police

health,to abate a nuisance or the thepower protect public
owner,or it fromtake theLegislature might destroy property,

circumstances,under certain without Miller v.compensation.
Horton, 152 Mass. But in540. sewers this Common-ordinary
wealth are ordered and constructed as forimprovementspublic
the benefit of the whole and forgeneral the specialcommunity,

owners,benefit of and are for taxation,property they paid by
or The casesspecial. cited show thatgeneral the con-already

stitutional to otherprinciples applicable taxation for im-public
are to assessments for theprovements applicable construction of

sewers.
Boston, 247,The case of v.Dexter 176 Mass. establishes the

taxes,that a sale for which include anproposition assessment
statute,under an unconstitutional is and that a deedillegal,

a nounder such sale valid title. See also Connecticut Rivergives
Commissioners,v. 50,Railroad 57;127 Mass.County Wilbur v.

Moulton, 127 Mass. 509.
The deeddefendant’s constitutes a cloud theupon plaintiff’s

title, which willfrom relieve. The deed hasequity been re-
corded, the in it will become,and recitals time,after a little

of thefacie evidence facts stated. R. L. c.prima 13, Be-43.§
inthe issides, and cannotpossession maintain a writplaintiff

Theof facts the case within the decisionsentry. in Rus-bring
Deshon,sell 124 Mass. and342, Shearer,Cloustonv. v. 99 Mass.

209.
filed a bill ofThe to the ofplaintiff exceptions theruling

a to vacate the decree and ajudge, upon petition grant rehearing
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hadthe of a final that he not the todecree,after entry power
and Thisthe decree the wasrehearing.vacate grant ruling

that after the athe established offounded upon principle entry
as after the of a final in afinal decree in equity, entry judgment

law, isat case ofsuit the theby court,finally disposed subject
ifof as the statute and theto such rights appeal, any, gives,

no to ahas further deal with thecourt casepower uponexcept
Allen, 81,bill of review. v. 5 82.Thompson Goulding, Clapp

Thaxter, 384. Of does not7 course thisv. Gray, principle
an decree,to for aorder or to an order for aapply judgment

law,at but it is to thethe of formal final decreeapplicable entry
finalor the The rule as to what anconstitutesjudgment. entry

final inof a decree is thev. as well asgiven Goulding,Thompson
to rulethe If isfirst the caseexceptions rightlystated.general

an ofthe statute by appeal,presented, gives ample remedy way
an to the a seasonablewith of uponopportunity require judge

of thea of facts to the in aidrecordrequest, coznpletereport
159, mistake,of or for23. accouzitR. L. c. If onappeal. §

cause, case,his a bill ofa needs toother changegood party
is him. The was correct. In the opinionreview toopen ruling

must andthe beof a of court overruledthemajority exceptions
hethe which seeks.be reliefthe must givenplaintiff

the overruled.Decree exceptionsplaintiff;for

Shepard Bolles another.vs. M. &Marks Berwin

22,2, May 1903.December 1902.Suffolk.

Lathrop, Hammond,Baricer,J., Morton, & JJ.Knowlton, C.Present:

“Words,Frauds, wares and merchandise.”Statute Partof, Goods,payment.

nocustomer,a for a of which ismade broker therea of stock byWhere purchase
writing, included the broker in the customer’sisin bymemorandum properly

• generally account,the onare made customergeneral and byaccount, payments
customeras to stocks for the bywell otherto stock as purchasedthisapplicable

against transaction isthe thethe broker,customerin an action bythe broker,
and of thefrauds theof theof statute by part payments purchaseout thetaken

defendant.be thecanstock byproved


