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an innot become obstruction its lawful use theas by public.might
106,v. West End StreetGa­ 176 108.rgan Railway, Mass.

in usethe of the defendants their of the street,It was duty
evidence,shown the to reasonablethe exercisebyfor purpose

that thereon and in thecare and travellersdiligence legally
;of due care were not there-and itexercise injured thereby

instructions,fora the underfore became question jury, proper
defendants, and whichwhether the act theofto determine

was andthe unreasonableinjury,caused plaintiff’s negligent.
69,14 75.v. Gray,Commonwealth Temple,

case it becometo of the does notisAs this sufficient dispose
whether the act of the de-or determineto uponnecessary pass

nuisance.aconstituted publicfendants
case; asthe raised in the theof all questionsThis disposes

that at the thetime whenat the argumentadmitteddefendants
care,exercise of and concededin the duefell she wasplaintiff

offered them of a similarevidenceexclusion of the bythethat
if theothers became immaterial case wasof ways byuse public

rest our decision.wewhichon the ground upondecided
overruled.Exceptions

D’Arcy.vs. Michael F.NashG.Willard

26,15, February1903. 1903.JanuarySuffolk.

Losing, & JJ.J., Hammond, Braley,C. Morton,Knowlton,Present:

Jurisdiction.Equity

law,prosecution of an action of ontheto restrainequity will not liebill inA
equitableup anequityin as defence to theplaintiff setgrounds which the

action,fully althoughin thatlaw, has heardbeenand which heat onaction
law, having permitted toparty the action at beentechnically a tonothe was

party.nominalof thein behalfthe defenceconduct

Novemberand amendedequity, 18FebruaryfiledBill in

of a writ of againstentry1901, the13, prosecutionto enjoin
estate on Allen Street inrealcertainforMooshkinAnnieone

Boston.
J.,heard whocase was by Braley,theCourttheIn Superior
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a Themade decree the bill with costs.dismissing plaintiff
appealed.

Stehbins,0. H. for the plaintiff.
(J.Bon,A. 0. with for thehim,)Sharkey defendant.

Khowlton, defendant,J. The aC. debthaving against
Silberstein,Morris Silberstein and Bernard a suit tobrought

recover it, and attached real estate as their inproperty standing
mother, Mooshkin,the name of Annietheir which was conveyed

to in ofher fraud their creditors. Pink-The and oneplaintiff
ham, before,a short time had taken from her a deed of this

her asthat title was fraudulentproperty, having knowledge
creditors,her sons’ whichagainst deed had not been recorded

at the time of the attachment. She a tobond dissolvegave
attachment,the theand plaintiff entered into an toobligation

and the on the bond from itsindemnify protect surety liability.
The defendant debt,recovered a for hispresent andjudgment

a ofwritbrought Mooshkin under theentry against Sts.Pub.
161, 128,:C. to establish his title as a foundation for an action§

on the bond. The deed to the from Mooshkin wasplaintiff
to secure him andgiven a called the I. W. Pinkhamcorporation

for the ofCompany debts due from her two sons. Thepayment
defendant knew of this deed before he attached the property.
This bill is to thebrought of the writ ofenjoin prosecution

on the that theentry ground plaintiff’s equitable rights, by
reason of his to the theon bond and becauseliability surety
of his title Mooshkin,under the deed from are thetosuperior
defendant’s under his attachment.rights

The facts relied on the plaintiff be availed of inby might
either of two be set as an de-ways: they might up equitable

tofence writ of ifthe the tenant would consent toentry plead
name;them or toallow them inbe her orpleaded they might

averred, been,be as in this billhave inthey toequity brought
obtain an a of action atinjunction against the law.prosecution
But the suits,on them cannot userelying them in bothparty

unsuccessful,one, then,first and iftrying the same issuestrying
a second time in the other. That is what the is nowplaintiff

to do. It is found that the thetenant in writ ofendeavoring
counsel ofthe theentry appeared by and de-present plaintiff
behalf,fended the suit in his in her andsetting up answerplea
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in the favor in thethat is found presentplaintiff’severything
of theother thecounsel present plaintiff,suit. Subsequently

case, in hishim behalfin this asappearedwhosame represent
the case. A verdict was ren-and triedfor the tenantcounsel

filedwere the tenantdemandant. byfor the Exceptionsdered
stillare pending.which

has made anof that the electionplaintiffareWe opinion
reliefhim from furtherobtainingremedies whichof precludes

It is true thatin this suit. he was notdefendanttheagainst
action, and thein real withouta the perhapspartytechnically

have a tohe could not obtainedof tenant standingconsent the
case;that but he was anindefence givenhis equitablepresent

it, has it and beenandto presented fullyopportunity present
defendant,and thebetween himasit.heard upon Equitably,

to further as ifasbe prevent litigationthe result should binding
indefendant the action at law.ahe technically partyhad been

his secured thetherefore, onrest rights byHe must, pending
bill of exceptions.

of theand the deci­madewas applied groundThis principle
Haven, & Martin,York, Railroad v.in New Newsion Hartford

the result bewhat313. considering mightMass. Without158
trial, the decree the billdismissingfor thewere it not previous

bemust affirmed.
So ordered.

trustee, Trustvs. InternationalO’Neil,E.Charles
Company.

26,16, 1903.February1903.JanuarySuffolk.

Hammond, Loring, Braley,'Knowlton, Morton, &J., JJ.C.Present:

RightsBankruptcy, of trastee. Waiver.

bankrupt,bankruptcy, petitions for to sell real estate of thewho leaveA trustee in
equity gives ofmortgage, and a deed itsells thesubject to a and whoiswhich

right mightvalid, any he havemortgage as has waived otherwisetreating the
mortgage preference.as fraudulentthe ato asidehad set

§8,123for toContract, trustee ina bankruptcy, allegedby
defendant, as underthe amortgageereceivedhave been by


