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theon thewas no whentiff’s that there sand stepwitnesses
that there no sand on theand was pail plat­accident happened

inform, on the were warranted findingwas evidence which jury
J., inHolmes,the See Gilmanthat defendant was negligent.

454,Railroad, 168 Mass. 455.v. MaineBoston &
not inthe were warrantedThe defendant contends that jury

of due care. Wethe was in the exercisethatfinding plaintiff
testified,Thethink that such a was warranted. plaintifffinding

“ off without atin answer to the So got lookingquestion, yon
“ becauseI had to look out forthe that I knewsteps?” myself

handle,” theit I hold of thiswas and had meaningslippery
sheof car. The defendant thathandle of the dasher the argues

“ thenot the of due becausewas in exercise care upon plaintiff’s
ofthe condition the carown she did not observeevidence step,

or when sheeither she entered alighted.”when
thatwarranted in that she knew theThe werejury finding

thatall due care demanded withwas and did thatstep slippery
Riverv. Connecticutthat is enough. Fitzgeraldknowledge;

134v. Union Mass.155. Fleck155 Mass. Railway,Co.Paper
555.Milford,480. 167 Mass.v.Dipper

overruled.Exceptions

Hudner.vs. Michael T.O’BrienSarah

28, 6, 1903.January1902.Bristol. October

Lathrop, Barker, Loring,Morton, & JJ.Present:

Contributory.Negligence,

right throughplaying in has a not be run over thethe street toA ischild who
traveller, is in the of duenegligence a if the child exercise care.of

goallowing eight years playto out with sister toold her oldera childA mother
guilty contributory negligenceisyard lives not ofof house where shein the the

yard play insuggestion her the to theat the of older sister leavesif the child
and there is run over.street

bystanding gutter of when struck aeight in the a streetgirl years old who wasA
may foundwagon the left side of the road beat a fast trot onand drivenhorse

runif and started toin of due care she turned aroundhave been the exerciseto
coming.away as as saw the horsesoon she
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9,Tort for 1900.Writ dated Novemberpersonal injuries.
Mason,In the forJ. ordered a theSuperior Court C. verdict

defendant; and the plaintiff alleged exceptions.
Morton, Jr.,J. forM. the plaintiff.
Borden,B. JP. for the defendant.

Loring, J. This an action a ofis childby eight years age
run defendant,for over a the driven aofbeing byby wagon

of theservant defendant in the course of busi-the defendant’s
It that -the had been herness. allowedappeared plaintiff by

mother to out to in the of the house where shego play yard
and her older sister inlived; that she the for aplayed yard

time, her sister that in theand then shouldsuggested they play
street, left the for thatand Afterthey yard purpose. playing

while,in the for a short wasstreet theat plaintiffjump rope
over,run stated. accident onas The Octoberhappenedalready

in1900, and half five o’clock thedusk,at five27, between past
with thechild had beenAnother jump ropeplayingafternoon.

street,sisters, across thewith a stretching nearlytwo long rope
and hadheld the they stoppedone of byend which was plaintiff,

sister,accident, for the whobefore the plaintiff’splaying just
was on theher Thehad been to tie shoe. plaintiffjumping,

foot a halfin about a andstreet,east side of the the gutter,
ofher end theshe stillfrom Whether was holdingthe sidewalk.

clear;not thethe end of it down wasor had laidropejump
on that the middlebothwitnesses testified point;waysplaintiff’s

street atsurface of the theon theof the wasrope lyingpart
“ the defendant’stestified thatThetime the accident.of plaintiff

had been therethatthe first on the street: theyteam was one
looked to seewere theya little and while playingwhile they

that theIt further appearedif other teams were coming.”any
left of the roadon the sideon trotdefendant’s team came a fast

“ it downand nearwhen gotand a from theabout curbing,yard
” ; as soonshe waswhereit went towardslittlethis girl straight

toround and startedturnedsaw the horse sheas the plaintiff
ranthat he overfastwas sorun but the horse comingaway,
knockedshe wasof andshe could out' hisher before way,get

cart.of thethe wheelshorse and run over bydown theby
are nottheof Commonwealththe1. public waysAlthough

Boston, 8 Allen,children, v.Blodgettforout aslaid playgrounds
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237, we do not think that a child who is inyet theplaying
street is reduced to the status of a on the land of an­trespasser
other so far as her not to run over onbe a traveller theright by

is concerned. v. Boston itway Blodgett and the cases following
on theare cases of for in thetowns defectsstatutory liability

and not ofare decisive the now before us. Neitherway, question
do we think that the are in iscases decisive which it held that
a within the location of a has no cause ofrailroadtrespasser
action unless he shows orthat he run over that hiswas wilfully

run over was caused so as to amountbeing by negligence gross
Railroad,to reckless misconduct. v. Eastern 126Morrissey

Mass. Railroad,v. BostonWright377. 142 Mass.Albany 296.&
Railroad,Mainev. Boston & 153 Mass. 300.McCreary McCarty

Railroad, Mass.Fitchburgv. 154 Dillon v.17. ConnecticutRiver
Railroad,154 Mass. v.Railroad, 160478. Chenery Fitchburg

211. A traveller a land,Mass. on is not on his ownpublic way
and he has no exclusive to the as a railroad has withinright way
the oflimits its location. moreA close would be thatanalogy
of a and a on roadlicensee the of a thirdtrespasser private per­

We are of that inson. the true rule a issuch case theopinion
rule obtains ofwhich due care. This was assumed toordinarily
be Connell,so in v. O' Mass. 94.153Slattery

2. think thatWe there was evidence that the mother was
not Kendall,of contributory Creed v.guilty 156negligence.

291.Mass. Powers v. Boston Street 163Quincy & Railway,
Connell,Mass. 5. v. O' 153 Mass.Slattery 94. Marsland v. Mur­

148 91. also think that theMass. Weray, would havejury
inwarranted thatbeen the would not reason­finding plaintiff

have a from the direction the de­ably expected wagon, coming
from,fendant’s cart came to come it did on thatas side of the

street, forand that reason that a child of her was notage negli­
in where she didstanding and not it sooner. Seegent seeing

8;StreetAiken 180v. Mass. Butler v. NewHolyoke Railway,
Haven,York, Railroad,New 177 Mass. 191.Hartford&

sustained.Exceptions


