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himselfwhich theis plaintiffsomethingThe real grievance
made.the contract waswhenhave beento contemplatedalleges

from commis-had tohave replevyand defendantThe plaintiff
“ Bills owingfor underwhich aresion men chargedcarriages

betoandwas wasThis, contemplatedus.” the plaintiff says,
”“ so,If it will be allowedthe contract.as a loss undercounted

toto duebalance besuit for the allegedfor in defendant’sthe
butfor an accounthim. bill otherThe among thingsprays

of relief on that Takingno need equitable ground.discloses
demurrer, thethat itwe must assume expressesthe bill on

is it. He has not askedhe contentcase as to leaveplaintiff’s
thatamend, and the bill has been It is faironlyto dismissed.

stands,and,his thehe should be held to as caseexactly pleading,
of Courtare not to that the the Superiorwe prepared say judge

was wrong.
Bill dismissed.

Company.Lyons and RailroadJohn vs. Boston Lowell

14, 17,June 1902.Middlesex. 1901.November

Morton,J., Knowlton, Lathrop, Barker,Holmes,Present: C.
Loring,Hammond, & JJ.

Railroad, Insurance,Law, Obligation LiabilityConstilutional of contracts. fire.for
Fire.

293, that,1895, providing corporation in-a forc. when railroad is held liableSt.
jury property byby locomotives,fire ben-to communicated its it shall have the

money byany payable property,efit of insurance received or to of thethe owner
occurring effect,applicable policiesis to suchall firés after it took whether the

appliedof insurance issued before or after its enactment. statute thuswere The
impair obligation of the contract indoes not the contained the Massachusetts

“ any loss,company paypolicy,form thestandard of that whenever the shall
it,assign paid, rights toinsured shall to to the extent of the amount so all

damage any person,satisfaction for the loss or from town or otherrecover
corporation, excepting only agrees give in-other insurers.” assured to theThe

rightscompany may time ofsurance such to reimbursement as havehe at the
any Loring,fire, agree rights. dissenting,andthe does not have suchto J.

1895, 293,ground, modify liabilityon the that St. does ofc. not undertake to the
companies locomotives,byfor firesrailroad communicated their but undertakes

liabilitycompany leavingto transfer to the railroad the abutter’s insurance the
untouched;company policies containingrailroad and that as to the sub-of the

enactment, effect,rogation clause issued before its itthe statute is of no because
attempts impair obligation byby applyingto the of contracts the fund created
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policy stipulated ita which that should not enure to the benefit theof railroad
company extinguishment liability company. Holmes,toward the of the of that

Hammond, J., dissenting.J. &C. also

court,Tort, the named the for theunder statutes by burning
of the and barn and certain thepersonalhouse ofproperty plain-
tiff fire a locomotive of thecommunicated defend-engineby by

25,ant. Writ dated 1896.September
J.,In the the was triedCourt case beforeSuperior Dewey,

Itwithout a that the owned the build-plaintiffappeared,jury.
1895;on 15,and were thatthat burned June theings they

were a to thetobuildings subject mortgage Arlington Savings
Bank, and insured inwere fire the Middlesex Mutualagainst
Fire Insurance a 1,1893,datedCompany, by policy September

$1,500 $1,000,house and barn forthe for the and the insurance
towas made bank named inthe above case ofpayable savings

;to the amount its claimloss, of as that the loss hadmortgagee
andbeen made the insuranceadjusted payments by company,

11,1895, $1,000on to the amount of on barnthe andSeptember
house;$1,375 5,on the and that the onplaintiff 1895,August

an to insuranceexecuted the ofassignment all claimscompany
recover Boston andand to the Maineright Railroadagainst

fire,forother or his loss andor de-person corporation byany
11,it to the onlivered insurance September 1895.company

in the standardwas Massachusetts form thenpolicy pre-^The
statute, thescribed and followingcontained clause: “Andby

loss,shall thewhenever the insured shallcompany pay any
it,to to the extent of the amount so all toassign paid, rights

satisfaction for the loss orrecover fromdamage person,any
town, insurers;or other other or the in-corporation, excepting
sured, if shall therefor at the andrequested, prosecute charge

account of the The ofthe costfor insurancecompany.” pre-
'no of$43.75,was and there was Thisexpensemium recovery.

offor the benefit the insurancewas brought company.action
that,asked the to rule ifdefendant he found forjudgeThe

barn,in the house andfor theburningthe thedamagesplaintiff
thewas entitled to benefit ofrailroad insurancecorporation any

the cost ofsuch less andpremium of re-upon property, expense
and that such amount should be deducted fromcovery, the

for suchas ofamount found the house anddamages burning
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found forThe to rule andbarn. asrefusedjudge requested,
or$3,859the sum forthe in of as follows: injuryplaintiff

house,$1,100; ofbarn,of for or destructiondestruction injury
$450;$1,600; insured, on thenot interestpersonal property

fire, 15,1895, $709.above from the of the June The de-time
J.,which,fendant after the death of Dewey,alleged exceptions,

Sherman,allowed J.were by
1895, 293, 214,St. 112,c. Pub. Sts. c. was ap-amending §

18, 1895, and in 2 the actproved it was thatprovidedApril §
should its 1 astake effect Section concludesupon passage.

“follows: In such is heldcase railroad corporation responsible
in it to ofshall be entitled the benefit insurancedamages any

thereof,effected thethe owner lessupon such costproperty by
of and asof The receivedpremium expense recovery. money
insurance shall be deducted if be-from the recovereddamages,

assessed;fore the are if sonot recovered the ofdamages policy
insurance shall be to the held inassigned corporation responsible

and such maintain an action thereon.”damages, corporation may
November, 1901,The case was at the in and after-barargued

was onwards submitted briefs to all the justices.
Wier,F. N. F. Richardson for(Gr. with the defendant.him,)

L.Gr. for theMayberry, -plaintiff.
Knowlton, J. This action Pub.was under thebrought

112,c. 214, 1895,Sts. as amended the c. 293 L.St. (R.by§
111,c. to recover for an to270), theinjury plaintiff’s property§

fire communicated oneby of the defendant’s locomotive en­by
The Publicgines. cases,Statutes create a in andsuchliability

“the amendment asprovides follows: In case such cor­railroad
is heldporation inresponsible it shall be entitled todamages

the benefit of any insurance theeffected suchupon byproperty
thereof,owner less the ofcost ofandpremium recovery.expense

The money received as insurance shall be deducted from the
ifdamages, assessed;recovered before the if notaredamages

so recovered the of toinsurance shall be thepolicy assigned
heldcorporation responsible in suchanddamages, corporation

maintain an amended,actionmay statute,thereon.” This as
determines the andrights liabilities of owners andproperty
railroad corporations. It is a iswell whenas policyapplicable
made in in-case of loss to thepayable a as whenmortgagee
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surance is for the owner It is toalone. considerunnecessary
how the of different would be inenforcedrights parties every

as nopossible case, of that kind is before us.question
In this case the had been a sum under aplaintiff paid large

insurance,of and the thepolicy is whetheronly question judge
“should have ruled as that the railroadrequested corporation

was entitled to the benefit of insurance suchupon property,any
less the cost of and of and that suchpremium expense recovery,
amount should be deducted the amount found asfrom damages
for such of the house barn.” The isand caseburning plainly
within the of for itthe amendment above islanguage quoted,
clear that this to the conditions time ofrefers at thelanguage
the It isfire. admitted that the should have beenruling given,

for the.fact that the insurance was issued beforeexcept policy
the statute was amended. The instatute does not terms recog-
nize distinction between atcases in which aany existingpolicy

timethe of a was issued afire short time before the fire andonly
amendment,after the enactment of and cases in which thethe

iswas issued the in law. If there a dif-before thepolicy change
ference, it inmust be for some not to the statute.reason referred

The ofenactment is the the andfor purpose fixing rights
'liabilities of For-railroad owners.and"propertycorporations

there ofwas an absolute the railroadmerly primary liability
for all and an insurancecompany compelleddamages, company

to a would to ofloss be entitled to be thepay subrogated rights
the owner the railroad onproperty against corporation equitable

if for it ineven there were no thegrounds, provision policy.
It is not that the at timecould ter-questioned anyLegislature
minate the for fires,of orrailroad futureliability corporations

it,limit or has seenit in The fitanymodify Legislatureway.
insurance,limit it toto such amounts as not covered andare by

in where iscases there insurance to theleave primary liability
on the insurance it would be if there were nowherecompany,

astatute burden on railroad There noisimposing companies.
reason law asthe should not begood why between land-changed

owners and railroad as inwell cases wherecorporations, there
are of ininsurance as cases where thereoutstanding policies is

insurance,no such a wouldunless thechange impair obligation
of the contract the andbetween the insuranceplaintiff company.
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The of their is material is in thecontract that foundonly part
asMassachusetts standard form of and reads follows:policy,

loss,“And the shall the insuredwhenever pay anycompany
it, to of amount soshall the the allto extent rightsassign paid,

to recover satisfaction for the loss or fromdamage any person,
insurers;town or other or the in-othercorporation, excepting

sured, if shall therefor andat therequested, prosecute charge
1894, 522,for the account the c.of St. 60.company.” §

The assured to the suchinsuranceagrees give company rights
as heto reimbursement have at the time of the firemay against

does notHe to have such farSoany any rights.party. agree
as existence ofthe such on orpossible rights depends present
future both to the contract take theirlegislation, parties chances

If,as beto what the law a fire when awhenmay occurs. policy
inis issued are suchother relations to the de-parties property

ifscribed that the be burnedshould there would be aproperty
valuable of in insurer,favor of itright thesubrogation wellmay
be that under such a in the the insured im-provision policy

to do to terminate or thepliedly agrees nothing modify right.
If in this case the law had remained and theunchanged, plain-
tiff, fire,before the had released the railroad fromcorporation

statute,its under the it heldbe that hisliability might contract
the insurance waswith broken and that hecompany was pre-

cluded from under his See Jackson Co.v.recovery policy. Boyl-
508, 512;ston Ins. Co. 139 Mass. Attleborough BankSavings

v. Ins. 168 Mass. But suchSecurity Co. 147. no effect can be
ofto a the law in toreference the ofgiven change rail-liability

road for Bothfires. the insurancecompanies and thecompany
knew such athat was liable to be madeplaintiff atchange any

time, that itand affect the value tomight thematerially com-
of the of which waspany general right subrogation expressly

the There nois reason for thatgiven by policy. good holding
amendment,such an which is in terms to allapplicable fires

effect,it isthat occur after takes not as well to thoseapplicable
which insurance wasfires effected before theagainst ofpassage

statute,the as to those where were issued afterpolicies the pas-
Theof the statute. that arise as tosage questions the method

of and the statute areapplying enforcing the same inprecisely
thecases where insurance was effected after the amendment
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enacted inwas as those itwhere was in existence at the time
of the amendment.

A like decision was made under aunanimously similar stat-
ute, in v. Maine,Leavitt Canadian 90 153.Railway,Pacific

sustained..Exceptions

Loring, J. I that I am unable to with theregret agree judg-
ment of the court.

This action is the Middlesex Mutual Fire Insur-brought by
ance in the name of the to recover forCompany, dam-plaintiff,

to thedone house and barn a fire setage one ofplaintiff’s by by
the defendant’s The isaction also to re-locomotives. brought
cover for to not insured, anddamage personal theproperty

found that the done to ex-the house and barnjudge damage
insurance;the to that extentceeded the action is for thealso

action,benefit of the but there is no as toplaintiff; thedispute
far it benefit;so as is an action for the isplaintiff’s it soonly

far as it is for the benefit of the insurance that thecompany
defence,has arailroad set and for that reason it must beup

as an action the insurancetreated for itsbrought by company
benefit, theown in name of the plaintiff.

house and barn were setThe on fire the de-plaintiff’s by
fendant on June at the time of the15,1895; fire the insurance

was to the forliable this loss underplaintiffcompany indemnify
1893;1,a issued one ofSeptember the terms of thepolicy

the insurance had towherebypolicy, company agreed indemnify
fire,lossthe was that whenever itagainst shouldplaintiff by

“ loss, it,the insured shall to to the ofextent thepay any assign
so allamount to recover satisfactionrights for the loss orpaid,
from or othertownperson,damage any corporation, excepting

In with thisother insurers.” of thecompliance provision policy,
did in hisfact of action rail-the theassign rightplaintiff against

road on the insurance him the amountscompany’s paying speci-
wit, $1,000in to on the house$1,500fied the and on thepolicy,

barn; isand this action under thatbrought assignment.
1895,in 293,defendant sets defence c.The tookup St. which

18, 1895.effect April
insurance contends thatThe that cannot affectcompany act

•with the whichits contract was made a littleplaintiff, over a
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a before theand half act I think thatyear was andpassed;
init is that contention.right

Had the contained no as to Istipulation subrogation,policy
that the have the commoncould takenagree Legislature away

law of the railroad and could haveright subrogation against
ittransferred to the railroad. Ithe abutter’s insurance think

could have done the as on which it isso on same thatground
held that a a bill thecan in of tolading giveconsignor agree

insurance,carrier the his notbenefit of when his doespolicy
contain him from so Jacksonany stipulation doing.preventing

v.Co. Co. 139 Mass.Boylston 508.Ins.
But itwhere is in thethe that insurer shallstipulated policy

be to the assured,of the neitherrights the assuredsubrogated
nor the can the railroad the in­give benefit of theLegislature
surance ofthe the insurance Theagainst protest company.
risk assumed an insurance under issued toby acompany policy
an abutter for railroad,from fire set awithindemnity by a.
clause the insurance the to begiving company right subrogated
to the railroad,abutter’s the is a different fromright against risk
that assumed in case a is to theissued railroad for indem­policy

thefrom same fires. In ofcase the first insur­nity thepolicy,
ance has a contract to beright to thecompany subrogated

railroad, ;assured’s the whatever it be isright against if itmay
absolute, the insurance abutter,the re­on cancompany, paying

it;cover from the onrailroad that the fire was setproving by
,if ofthe the railroad its beenliability depends upon having

the insurance must on thenegligent, company prove negligence
of railroad itsthe to make theclaim railroadpart good against

railroad,for the loss. But if the issues a to thecompany policy
its is final in If has been held for thatliability event.every
reason that a who aholds such aconsignor containingpolicy

cannot transfer his insurance to the carrier.stipulation Car­
stairs v. Mechanics' Traders' Co.Ins. 18 Fed. 473.Rep. Fayer­&

Phenix Y.weather v. Ins. Co. 118 N. 324. Co.Insurance of
Easton,North America v. 73 Tex. 167.

Í895,This conclusion cannot be avoided that St.by holding
293, act 214,c. is an Pub. c. 112,Sts. which makesmodifying §

liable forrailroads fires set them in of leav-absolutely by place
the matter at common law, where' were liable foring negli-they

gence only.
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I that theagree couldLegislature Pub. 112,repeal Sts. c.
214, and leave the of the railroad toliability§ be determined

the ofby the common law.principles For the of thispurposes
I willargument further and admitgo that the couldLegislature

have provided that railroad should not becompanies liable to
abutters for fires set their locomotives underby circum-any
stances. in 1895,But St. c.passing 293, the didLegislature
not undertake to the of formodify railroads firesliability set

them; what itby did doundertake to was to transfer to the
insurance;railroad the abutter’s thecompany un-Legislature

dertook this act to railroads,do for in case of theby risk,spark
what railroads had toundertaken do for themselvespreviously

connections,in other in their bills of thatby providing lading
should have the ofbenefit heldthey insurance the con-any by

The of the act indicates that this is whatsignor. language the
“it was the act that in caseLegislature thought doing; provides

such railroad held iniscorporation responsible it shalldamages
tobe entitled the benefit of insurance effected suchany upon
the owner thereof.” This is an actby whichproperty purports

insuranceto transfer and does not to anbe actpurport modify-
the of the railroad for setfires itsliability locomotives.ing by

Further, the isabutter who not insured has the underright
;act to hold the and,the amended railroad liable in­absolutely

railroad underasmuch as the the amended act is absolutely
insured, 1895,liable to the abutter who is not 293,St. c. isl not

railroad;an act ofthe the it is anliability act deal­modifying
abutter,with the insurance of the and leaves theing liability

untouched.
thanBut either or ofdifficulty both thesemy goes deeper

an abutter is insuredWhether or not hasconsiderations. noth-
do the of theto with railroad. It is an outsideliabilitying

made,contract be made or notof which bemayindemnity, may
of theat the the abutter and insurance Ipleasure company.

1895, 293,of c.enactment if the abutterthat after the St.agree
to forand elect contractthe insurance company indemnity, they

293;1895, c.do so in with mustmust St. they pro-compliance
fortheir that the shall be the benefitin contract insurance'vide

abutter,of the ifas well as the railroad elects toof the railroad
But that comes fromtake it to its use. result theown power
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toof the and allLegislature regulate contractsany insuring
within the Commonwealth. That does not affectproperty power

contract,this which was made over a and a half beforeyear
293, was1895, c. enacted.St.

I that thealso could have theagree Legislature changed
of railroad or and,ended it itliability companies if hadentirely,

so,done this insurance could not have incompany recovered
this action. All that the insurance for wascompany stipulated

theto abutter’s railroad,have therights whatever thoseagainst
be at the time ofmight the fire.rights

1895, 293,It is said that St. c. anis act which thechanges
of the railroad. But I cannotliability thatpersuade myself

that is so. The fact that the isabutter insured is innot its
fact on which theessence a of the for arailroad fire setliability

its locomotive that,More than it is aby depends. factengines
is suchwhich in its essence that it cannot be amade condition of

forthe railroad’s firesliability set its locomotiveby engines.
from of thethe toApart thepower Legislature terms ofregulate

insurance,future of andcontracts from its toapart power regu-
late the of the cannotright subrogation, Legislature provide

A.,that a railroad shall be liable to insured,who is notcompany
B.,and shall not be liable to who is insured. isThat not a law

conditions;to all sameunder the isequally applicable it open
to the same that a law would toobjection be whichopen pro-
vided that the railroad should be liable for fire to allsetting

white,houses and should not be liable for fire topainted setting
inhouses another color. Bothpainted provisions equally apply

to all within case,who come the in each butdefinition neither
is a circumstances;law to all under like andgeneral applicable
for that reason neither of them is the of thewithin power
Legislature.

ofThe effect the is to the fundstatute createdappropriate
the issued the to theinsurance extin-byby policy company

tanto of the of theguishment railroad. This casepro liability
be as an in this housetaken case the was insuredmay example;

;$1,500 $1,000for and barn for itthe was found theby judge,
who tried the case a that the ofwithout amountjury, damage

in $1,600,done the fire case of the house was and in ofcaseby
$1,100; itthe barn and is admitted that isthe plaintiff Lyons
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The$100.sums oftwothose policy-forentitled to judgment
the insurance shouldthat companythe fund stipulatedcreating

railroad,the and thisassuredof the againsthave the rights
thatto a the insuranceleast' covenantamounts atcovenant

the railroad’s benefit. Ishall not enure tothecreated policyby
the fund createdcansee how the appropriatecannot Legislature

tanto of thecontract thesuch a to extinguishmentpriorby fro
remainsrailroad, which otherwise unchanged,of theliability

underthe insurancethe ofrights companywithout impairing
made beforein the was thecontract contained whichthe policy

wasact passed.
madethat the at therulingFor these reasons I am of opinion

beshould overruled.trial was and that theright, exceptions
also dissent.Justice Hammondand Mr.The Chief Justice

Ignes Print Works.vs. ArnoldDene

17,6, 1902. June 1902.JanuaryBerkshire.

Barker,Morton, Lathrop, Loring,Holmes, J., & JJ.C.Present:

liability.Employer’sNegligence,

mill, causing slipoperative and receivean toof oil on the floor of aThe existence
machines,throughwalking passageway two is notinjury a betweenan when

owner, nothingnegligence part mill if there is to showon of theevidence of the
long it to there.what caused behow the oil had been there or

boyowner,duty part a between fourteen anda mill to warnis no on the ofThere
months, danger,old,years for two as to theworked in the roomfifteen who has

• on which and an-if'any, using passageway the machine he worksof a between
gearsmachine, getting caught in the in does so.case heother or of his hand

in the defendant’sfor whileTort received employedinjuries
16, 1899.dated Decembermill at North Adams. Writ

Bond, J., who,was tried beforeIn the Court the caseSuperior
forthe ordered a verdictclose of the forat the evidence plaintiff,

defendant; and the exceptions.the plaintiff alleged
theNoxon, forJ. O. F. plaintiff.J.Orosby $

Hamilton, for the defendant.H. BrooksW. W.


