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The real grievance is something which the plaintiff himself
alleges to have been contemplated when the contract was made.
The plaintiff and defendant have had to replevy from commis-
sion men carriages which are charged for under « Bills owing
us.” This, the plaintiff says, was contemplated and was to be
counted as a “loss ” under the contract. If so, it will be allowed
for in the defendant’s suit for the balance alleged to be due to
him. The bill prays among other things for an account but
discloses no need of equitable relief on that ground. Taking
the bill on demurrer, we must assume that it expresses the
plaintiff’s case as he is content to leave it. He has not asked
t0 amend, and the bill has been dismissed. It is only fair that
he should be held exactly to his pleading, and, as the case stands,
we are not prepared to say that the judge of the Superior Court

was wrong.
Bill dismzssed.

JoaN LyoNs vs. BosToN AND LoweLL RAiLrRoAD COMPANY.
Middlesex. November 14, 1901. — June 17, 1902.

Present: Hormes, C. J., KNowLTON, MORTON, LLATHROP, BARKER,
Hammoxp, & Lorixg, JJ.

Constitutional Law, Obligation of contracts. Railroad, Liability for fire. Insurance,
Fire.

St. 1895, e. 298, providing that, when a railroad corporation is held liable for in-
jury to property by fire communicated by its locomotives, it shall have the ben-
efit of any insurance money received by or payable to the owner of the property,
is applicable to all such firés occurring after it took effect, whether the policies
of insurance were issued before or after its enactment. The statute thus applied
does not impair the obligation of the contract contained in the Massachusetts
standard form of policy, that “ whenever the company shall pay any loss, the
insured shall assign to it, to the extent of the amount so paid, all rights to
recover satisfaction for the loss or damage from any person, town or other
corporation, excepting other insurers.” The assured only agrees to give the in-
surance company such rights to reimbursement as he may have at the time of
the fire, and does not agree to have any such rights. Lorine, J. dissenting,
on the ground, that St. 1895, c. 293, does not undertake to modify the liability of
railroad companies for fires communicated by their locomotives, but undertakes
to transfer to the railroad company the abutter’s insurance leaving the liability
of the railroad company untouched; and that as to policies containing the sub-
rogation clause issued before its enactment, the statute is of no effect, because it
attempts to impair the obligation of contracts by applying the fund created by
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a policy which stipulated that it should not enure to the benefit of the railroad
company toward the extinguishment of the liability of that company. Horues,
C. J. & Hammonw, J., also dissenting.

TorT, under the statutes named by the court, for the burning
of the house and barn and certain personal property of the plain-
tiff by fire communicated by a locomotive engine of the defend-
ant. Writ dated September 25, 1896.

In the Superior Court the case was tried before Dewey, J.,
without a jury. It appeared, that the plaintiff owned the build-
ings and that they were burned on June 15, 1895 ; that the
buildings were subject to a mortgage to the Arlington Savings
Bank, and were insured against fire in the Middlesex Mutual
Fire Insurance Company, by a policy dated September 1, 1893,
the house for $1,500 and the barn for $1,000, and the insurance
was made payable to the savings bank above named in case of
loss, to the amount of its claim as mortgagee ; that the loss had
been adjusted and payments made by the insurance company,
on September 11, 1895, to the amount of $1,000 on the barn and
$1,3756 on the house; and that the plaintiff on August 5, 1895,
executed an assignment to the insurance company of all claims
and right to recover against the Boston and Maine Railroad
or any other person or corporation for his loss by fire, and de-
livered it to the insurance company on September 11, 1895.
The policy was in the Massachusetts standard -form then pre-
scribed by statute, and contained the following clause: “ And
:whenever the company shall pay any loss, the insured shall
assign fo it, to the extent of the amount so paid, all rights to
recover satisfaction for the loss or damage from any person,
town, or other corporation, excepting other insurers; or the in-
sured, if requested, shall prosecute therefor at the charge and
for the account of the company.” The cost of insurance pre-
minm was $43.75, and there was no expense of recovery. - This
action was brought for the benefit of the insurance company.

The defendant asked the judge to rule thas, if he found for

the plaintiff for damages in burning the house and the barn, the
" railroad corporation was entitled to the benefit of any insurance
upon such property, less the cost of premium and expense of re-
covery, and that such amount should be deducted from the
amount found as damages for such burning of the house and
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barn. The judge refused to rule as requested, and found for
the plaintiff in the sum of $3,859 as follows: for injury or
destruction of barn, $1,100; for injury or destruction of house,
$1,600; personal property not insured, $450 ; interest on the
above from the time of the fire, June 15, 1895, $709. The de-
fendant alleged exceptions, which, after the death of Dewey, J.,
were allowed by Sherman, J.

St. 1895, e. 293, amending Pub. Sts. e. 112, § 214, was ap-
proved April 18, 1895, and in § 2 it was provided that the act
should take effect upon its passage. Section 1 concludes as
follows: “In case such railroad corporation is held responsible
in damages it shall be entitled to the benefit of any insurance
effected upon such property by the owner thereof, less the cost
of premium and expense of recovery. The money received as
insurance shall be deducted from the damages, if recovered be-
fore the damages are assessed ; if not so recovered the policy of
insurance shall be assigned to the corporation held responsible in
damages, and such corporation may maintain an action thereon.”

The case was argued at the bar in November, 1901, and after-
wards was submitted on briefs to all the justices.

F. N. Wier, (G. F. Richardson with him,) for the defendant.

G L. Mayberry, for the -plaintiff.

Kxowrron, J. This action was brought under the Pub.
Sts. ¢. 112, § 214, as amended by the St. 1895, c. 293 (R. L.
c. 111, § 270), to recover for an injury to the plaintiff’s property
by fire communicated by one of the defendant’s locomotive en-
gines. The Public Statutes create a liability in such cases, and
the amendment provides as follows: “In case such railroad cor-
poration is held responsible in damages it shall be entitled to
the benefit of any insurance effected upon such property by the
owner thereof, less the cost of preminm and expense of recovery.
The money received as insurance shall be deducted from the
damages, if recovered before the damages are assessed; if not
so recovered the policy of insurance shall be assigned to the
corporation held responsible in damages, and such corporation
may maintain an action thereon.” This statute, as amended,
determines the rights and liabilities of property owners and
railroad corporations. It is applicablé as well when a policy is
made payable in case of loss to a mortgagee as when the in-
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surance is for the owner alone. It is unnecessary to consider
how the rights of different parties would be enforced in every
possible case, as no question of that kind is before us.

In this case the plaintiff had been paid a large sum under a
policy of insurance, and the only question is whether the judge
should have ruled as requested ¢ that the railroad corporation
was entitled to the benefit of any insurance upon such property,
less the cost of premium and expense of recovery, and that such
amount should be deducted from the amount found as damages
for such burning of the house and barn.” The case is plainly
within the language of the amendment above quoted, for it is
clear that this language refers to the conditions at the time of
the fire. It is admitted that the ruling should have been given,
except for the fact that the insurance policy was issued before
the statute was amended. The statute does not in terms recog-
nize any distinction between cases in which a poliey existing at
the time of a fire was issued only a short time before the fire and
after the enactment of the amendment, and cases in which the
policy was issued before the change in the law. If there is a dif-
ferenece, it must be for some reason not referred to in the statute.

The enactment is for the purpose of fixing the rights and
liabilities of railroad corporations and’property owners. * For-
merly there was an absolute primary liability of the railroad
company for all damages, and an insurance company compelled
to pay a loss would be entitled to be subrogated to the rights of
the property owner against the railroad corporation on equitable
grounds, even if there were no provision for it in the policy.
It is not questioned that the Legislature could at any time ter- .
minate the liability of railroad corporations for future fires, or
limit it, or modify it in any way. The Legislature has seen fi
to limit it to such amounts as are not covered by insurance, and
in cases where there is insurance to leave the primary liability
on the insurance company, where it would be if there were no
statute imposing a burden on railroad companies. There is no
good reason why the law should not be changed as between land-
owners and railroad corporations, as well in cases where there
are outstanding policies of insurance as in cases where there is
no insurance, unless such a change would impair the obligation
of the contract between the plaintiff and the insurance company.
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The only part of their contract that is material is found in the
Massachusetts standard form of policy, and reads as follows:
“ And whenever the company shall pay any loss, the insured
shall assign to if, to the extent of the amount so paid, all rights
to recover satisfaction for the loss or damage from any person,
town or other corporation, excepting other insurers; or the in-
sured, if requested, shall prosecute therefor at the charge and
for the account of the company.” St. 1894, c. 522, § 60.
The assured agrees to give the insurance company such rights
to reimbursement as he may have at the time of the fire against
any party. He does not agree to have any such rights. So far
as the existence of such possible rights depends on present or
future legislation, beth parties to the contract take their chances
as to what the law may be when a fire occurs. If, when a poliey
is issued other parties are in such relations to the property de-
scribed that if the property should be burned there would be a
valuable right of subrogation in favor of the insurer, it may well
be that under such a provision in the policy the insured im-
pliedly agrees to do nothing to terminate or modify the right.
If in this case the law had remained unchanged, and the plain-
tiff, before the fire, had released the railroad corporation from
its liability under the statute, it might be held that bis contract
with the insurance company was broken and that he was pre-
cluded from recovery under his policy. See Jackson Co. v. Boyl-
ston Ins. Co. 189 Mass. 508, 512; Aittleborough Savings Bank
v. Security Ins. Co. 168 Mass. 147. But no such effect can be
given to a change of the law in reference to the liability of rail-
road companies for fires. Both the insurance company and the
plaintiff knew that such a change was liable to be made at any
time, and that it might materially affect the value to the com-
pany of the general right of subrogation which was expressly
given by the policy. There is no good reason for holding that
such an amendment, which is applicable in terms to all fires
that occur after it takes effect, is not applicable as well to those
fires against which insurance was effected before the passage of
the statute, as to those where policies were issued after the pas-
sage of the statute. The questions that arise as to the method
of applying and enforcing the statute are precisely the same in
cases where the insurance was effected after the amendment
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was enacted as in those where it was in existence at the time
of the amendment.
A like decision was made unanimously under a similar stat- .
ute, in Leaviti v. Canadian Pacific Ratlway, 90 Maine, 1583.
Eaxceptions sustained.

Loring, J. I regret that I am unable to agree with the judg-
ment of the court.

This action is brought by the Middlesex Mutual I‘1re Insuar-
ance Company, in the name of the plaintiff, to recover for dam-
age done to the plaintiff’s house and barn by a fire set by one of
the defendant’s locomotives. The action is also brought to re-
cover for damage to personal property net insured, and the
judge found that the damage done to the house and barn ex-
ceeded the insurance; to that extent the action is also for the
benefit of the plaintiff ; but there is no dispute as to the action,
so far as it is an action for the plaintiff’s benefit; it is only so
far as it is for the benefit of the insurance company that the
railroad has set up a defence, and for that reason it must be
treated as an action brought by the insurance company for its
own benefit, in the name of the plaintiff.

The plaintiff’s house and barn were set on fire by the de-
fendant on June 15,1895; at the time of the fire the insurance
company was liable to indemnify the plaintiff for this loss under
a policy issued September 1, 1893 ; one of the terms of the
policy, whereby the insurance company had agreed to indemnify
the plaintiff against loss by fire, was that whenever it should
“ pay any loss, the insured shall assign to it, to the extent of the
amount so paid, all rights to recover satisfaction for the loss or
damage from any person, town or other corporation, excepting
other insurers.” In compliance with this provision of the policy,
the plaintiff did in fact assign his right of action against the rail-
road on the insurance company’s paying him the amounts speci-
fied in the policy, to wit, $1,500 on the house and $1,000 on the
barn ; and this action is brought under that assignment.

The defendant sets up in defence St, 1895, ¢. 293, which took
effect April 18, 1895.

The insurance company contends that that act cannot affect
its contract with the plaintiff, which was made a little over a
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year and a half before the act was passed; and I think that
it is right in that contention.

Had the policy contained no stipulation as to sunbrogation, I
agree that the Legislature could have taken away the common
law right of subrogation against the railroad and could have
transferred the abutter’s insurance to the railroad. I think it
could have done so on the same ground as that on which it is
held that a consignor can agree in a bill of lading to give the
carrier the benefit of his insurance, when his policy does not
contain any stipulation preventing him from so doing. Jackson
Co. v. Boylston Ins. Co. 189 Mass. 508.

But where it is stipulated in the policy that the insurer.shall
be subrogated to.the rights of the assured, neither the assured
nor the Legislature can give the railroad the benefit of the in-
surance against the protest of the insurance company. The
risk assumed by an insurance company under a policy issued to
an abutter for indemnity from fire set by a railroad, with a
clause giving the insurance company the right to be subrogated
to the abutter’s right against the railroad, is a different risk from
that assumed in case a policy is issued to the railroad for indem-
nity from the same fires. In case of the first policy, the insur-
ance company has a contract right to be subrogated to the
assured’s right against the railroad, whatever it may be ; if it is
absolute, the insurance company, on paying the abutter, can re-
cover from the railroad on proving that the fire was set by it;
if the liability of the railroad depends upon its having been
negligent, the insurance company must prove negligence on the
part of the railroad to make good its claim against the railroad
for the loss. But if the company issues a policy to the railroad,
its liability is final in every event, If has been held for that
reason that a consignor who holds a policy containing such a
stipulation cannot transfer his insurance to the carrier. Car-
stairs v. Mechanics’ & Traders’ Ins. Co. 18 Fed. Rep. 473, Fayer-
weather v. Pheniz Ins. Co. 118 N. Y. 824. [Insurance Co. of
North America v. Easton, 78 Tex. 167.

This conclusion eannot be avoided by holding that St. 1895,
c. 298, is an act modifying Pub. Sts. c. 112, § 214, which makes
railroads absolutely Hable for fires set by them in place of leav-
ing the matter at common law, where they were liable for negli-
gence only.
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I agree that the Legislature could repeal Pub. Sts. c. 112,
§ 214, and leave the liability of the railroad to be determined
by the principles of the common law. For the purposes of this
argument I will go further and admit that the Legislature could
have provided that railroad companies should not be liable to
abutters for fires set by their locomotives under any eircum-
stances. But in passing St. 1895, c. 298, the Legislature did
not undertake to modify the liability of railroads for fires set
by them; what it did undertake to do was to transfer to the
railroad company the abutter’s insurance; the Legislature un-
dertook by this act to do for railroads, in case of the spark risk,
what railroads had previously undertaken to do for themselves
in other connections, by providing in their bills of lading that
they should have the benefit of any insurance held by the con-
signor. The language of the act indicates that this is what the
Legislature thought it was doing ; the act provides that «in case
such railroad corporation is held responsible in damages it shall
be entitled to the benefit of any insurance effected upon such
property by the owner thereof.” This is an act which purports
to transfer insurance and does not purport to be an act modify-
ing the liability of the railroad for fires set by its locomotives.

Further, the abutter who is not insured has the right under
the amended act to hold the railroad absolutely liable ; and, in-
asmuch as the railroad under the amended act is absolutely
liable to the abutter who is not insured, St. 1895, c. 293, is' not
an act modifying the liability of the railroad ; it is an act deal-
ing with the insurance of the abutter, and leaves the liability
untouched.

But my difficulty goes deeper than either or both of these
considerations, Whether an abutter is insured or not has noth-
ing to do with the liability of the railroad. It is an outside
contract of indemnity, which may be made or may not be made,
at the pleasure of the abutter and the insurance company. 1
agree that after the enactment of St. 1895, . 293, if the abutter
and the insurance company elect to contract for indemnity, they
must do so in compliance with St. 1895, c. 293 ; they must pro-
vide in their contract that the insurance shall be for the benefit
of the railroad as well as of the abutter, if the railroad elects to
take it to its own use. But that result comes from the power
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of the Legislature to regulate any and all contracts insuring
property within the Commonwealth. That power does not affect
this contract, which was made over a year and a half before
St. 1895, c. 293, was enacted.

I also agree that the Legislature could have changed the
liability of railroad companies or ended it entirely, and, if it had
done so, this insurance company could not have recovered in
this action. All that the insurance company stipulated for was
to have the abutter’s rights against the railroad, whatever those
rights might be at the time of the fire.

It is said that St. 1895, c. 293, is an act which changes the
liability of the railroad. But I cannot persuade myself that
that is so. The fact that the abutter is insured is not in its
essence a fact on which the liability of the railroad for a fire set
by its locomotive engines depends. More than that, it is a fact
which in its essence is such that it cannot be made a condition of
the railroad’s liability for fires set by its locomotive engines.
Apart from the power of the Legislature to regulate the terms of
future contracts of insurance, and apart from its power to regu-
late the right of subrogation, the Legislature cannot provide
that a railroad company shall be liable to A., who is not insured,
and shall not be liable to B., who is insured. That is not a law
equally applicable to all under the same conditions; it is open
to the same objection that a law would be open to which pro-
vided that the railroad should be liable for setting fire to all
houses painted white, and should not be liable for setting fire to
houses painted in another color. Both provisions equally apply
to all who come within the definition in each case, but neither
is a general law applicable to all under like circumstances; and
for {hat reason neither of them is within the power of the
Legislature.

The effect of the statute is to appropriate the fund created
by the policy issued by the insurance company to the extin-
guishment pro fanto of the liability of the railroad. This case
may be taken as an example; in this case the house was insured
for $1,500 and the barn for $1,000 ; it was found by the judge,
who tried the case without a jury, that the amount of damage
done by the fire in case of the house was $1,600, and in case of
the barn $1,100; and it is admitted that the plaintiff Lyons is
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entitled to judgment for those two sums of $100. The policy
creating the fund stipulated that the insurance company should
have the rights of the assured against the railroad, and this
covenant amounts at least to a covenant that the insurance
created by the policy shall not enure to the railroad’s benefit. I
cannot see how the Legislature can appropriate the fund created
by such a prior contract to the extinguishment pro tanto of the
liability of the railroad, which otherwise remains unchanged,
without impairing the rights of the insurance company under
the contract contained in the policy which was made before the
act was passed.

For these reasons I am of opinion that the ruling made at the
trial was right, and that the exceptions should be overraled.

The CHIEF JUSTICE and Mr. Justice HAMMOND also dissent.

IgneEs DENE vs. ARNOLD PrINT WORKS.

Berkshire. January 6, 1902. — June 17, 1902.
Present: HoLmes, C. J., MorToxN, LATAROP, BARKER, & LORING, JJ.
Negligence, Employer’s liability.

The existence of oil on the floor of a mill, causing an operative to slip and receive
an injury when walking through a passageway between two machines, is not
evidence of negligence on the part of the mill owner, if there is nothing to show
how long the oil had been there or what caused it to be there.

There is no duty on the part of a mill owner, to warn a boy between fourteen and
fifteen years old, who has worked in the room for two months, as to the danger,

- if-any, of using a passageway between the machine on which he works and an-
other machine, or of getting his hand caught in the gears in case he does so.

ToRrT for injuries received while employed in the defendant’s
mill at North Adams. Writ dated December 16, 1899.

In the Superior Court the case was tried before Bond, J., who,
at the close of the evidence for the plaintiff, ordered a verdict for
the defendant ; and the plaintiff alleged exceptions.

J. C. COrosby & J. F. Nozon, for the plaintiff.

W. H. Brooks ¢ W. Hamilton, for the defendant.




