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the mustof the court have foundthe instructions juryUnder
terms of the order and de-the with thethat compliedplaintiff

incarrier accordance there-to the commonlivered the goods
defendants,to the sowas a sufficient farwith. That delivery

ofthe form this action.as respects
overruled.Exceptions
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scopecarriage acting employment,public within the of hisa is notdriver ofA
done,who, day’s beinghis work turns outordered to drive to the stablewhen

oppositein an direction in order to visitof his and drives some distancecourse
unattended,get drink, employerand his horses and hisa saloon to a there leaves

highway injured bya on the reason of the horses run-is not liable to traveller
leavingning away the driver thus them.on account of

of forTort a public carriages injuriesproprietoragainst
of a of the defendant indrivercaused the negligenceallegedby

while he was tak-and unattendedhis horses unhitchedleaving
saloon, of which the horses ranindrink in a consequenceaing

horse and driven thewith the wagonand collided byaway
1898.12,dated NovemberWritplaintiff.

Court, before J., itLawton,the trial in ap-At the Superior
business;and coalwas in thethat expressthe plaintiffpeared,

M., he,6.45 P. with one11, at about1898,on Octoberthat
in Boston on the right-was a one-horse wagondrivingHurley,

Avenue, in the direction ofside of Massachusetts goinghand
Street; reached the corner ofbeforethat just theyBoylston

Street, two horsesAvenue and runningMassachusetts Boylston
driver orwithout otherto a anyand attached carriage,away

ran into the team andthem,of plaintiff’sin chargeperson
and broke thatoff his seat his andleg;theknocked plaintiff

accident, one Scott had inthe beenbeforeon the same day,
and horses. The defendant then ad-thisof carriagecharge
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and horses to onmitted that the him thecarriage belonged
of the accident and for a time and that Scottbefore,longday

the of the and had beenaccident,was in his on inemploy day
andhis for some time as a driver of the horses carriage.employ

of which the was actThe the ofcomplainednegligence plaintiff
did admit that theScott. The defendant not conduct of Scott

or, if that the re-were,was it defendant wasnegligent, legally
for his act.sponsible negligent

aThe then one bartender in em-O’Neil,called theplaintiff
saloon on the ofMcTernan,of one whose was theploy day
ofaccident on corner Avenue andsituated the Massachusetts

Dundee acci-Street. that on the of theO’Neil testified day
dent, M.,some Scott withtime between 6 and 7 P. drove up

athe on Dundee door ofStreet thestoppedcarriage, opposite
and came in ofsaloon, and a and drankglass whiskybought

it, and remained in the about three minutes.saloon
Scott was called as a witness the Hisby plaintiff. testimony

is-described and the of it insubstance stated the of theopinion
court.

evidence,the of theAt close plaintiff’s the defendant con-
tended that it disclosed whichnothing upon the wouldjury
be warranted in a verdict forfinding the and movedplaintiff,
that a verdict be directed for the defendant. afterThereupon,

the directed aargument, verdict for thejudge defendant. The
ordered;wasverdict asreturned and the- ex-plaintiff alleged

ceptions.
The case was at barthe 1900,inargued November, and after-

was onwards submitted briefs to all the justices.
for theBurns,W. plaintiff.

Matthews, Jr.,N. R. with for the(S. Spring him,) defendant.
Hammond, J. The the defendantonly question argued isby

whether under the hecircumstances is foranswerable actthe of
inScott the team unattended aleaving street.upon public Upon

this it thethat on of thequestion accident Scottappeared day
was and for a time had in thebeen of defend-long theemploy

aant as driver of the hack twoand horses the team.constituting
Scott’s business was to stand with the theteam near corner of
Dartmouth and Streets to solicitBoylston for car-passengers

About six o’clock on the ofafternoon the accident he wasriage.
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teams,one starter the defendant’stold the in ofby chargeCasey,
to the to stable in Allston,take team the defendant’s distant

about a and a The wasmile half. team thenwesterly standing
on Street,Dartmouth about one hundred and feet northsixty
of Street, towards CommonwealthBoylston facing northerly
Avenue, and the shortest and most todirect route the stables
was Street,on Dartmouth then on Common-northerly westerly

andwealth Avenues. routeInstead of thisBrighton taking
the horses around,Scott turned drove on Dartmouthsoutherly

hundred and Street,Street one feet to thensixty Boylston
on streetthis about three feet to Massa-thousandwesterly

Avenue, onchusetts then this avenue seven hundredsoutherly
Street;and feet Dundee then he histo and turnedfifty-eight

in so as to thehorses face Dundee Street. teamLeaving
saloon he andunattended,there he entered the where purchased

he wasThe to show thatdrank some evidence tendedwhiskey.
minutes, whilein three but he was therethe saloon aboutonly

camethe ran and before were the teamhorses they stoppedaway-
team was onthe which the right-into withcollision plaintiff’s

of Avenue towardsside Massachusetts going Boylstonhand
wasthe injured.andStreet, plaintiff

thetestified that when he turnedScott, thecalled plaintiff,by
startedand down Streetcorner Dartmouth Street Boylstonon

for butto business hishe not do employer,was anyexpecting
“ While he waswas to westerlygoinghelp myself.”going

which runs with Commonwealthon Street, parallelBoylston
stables,Avenue, the butwas in direction of whenhe thegoing

ofinsteadon AvenueMassachusetts turning northerlyreaching
towards Dundee Street andon that avenue he turned southerly

the andsaloon, from usualhe was away properthe going directly
who testifiedthe The witness as to Scott’sroute to stables. only

whosein this route was Scott himself, testimonypurpose taking
his was towas that a drink.in substance getpurpose

rule as to the of theestablished ofwell extent liabilityThe
servant,his so as to thisfor act of far materialthe master the

is without the of the mas-if act done authorityis that thecase,
his orders hisof or doingter not for the executingand purpose

but inif it is donework, is not the executionthen he responsible,
master for theand .ofthe purpose per-of the byauthority given
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whetherhe isthendirected,what he has responsible,forming
or wilful.bethe act negligent

it is notrule,theis in the of andapplicationThe troubleonly
to drivebeenhadreconcile the cases. Scott employedtoeasy

wasand that workofin the passengers,the team carriage
stables,to to thewas thenHe directed gothe day.ended for

so he the teamdoubt that as drovebe no longthere canand
view, for nofor andthat purposeend in and purposewith that

business, if hein his master’s evenhe wasown,of his engaged
his areto the of master. Wedirectionmade a detour contrary

on the that downmuch stress fact he wenttonot laydisposed
Avenue, but whenthan CommonwealthratherStreetBoylston

isAvenue it that hisplain pur-he reached Massachusetts only
northward,instead sevensouthward of andin goingpose turning

was notStreet,and feet to Dundee toonlyhundred fifty-eight
thefrom the of stable but was fordeviate wayregular reaching

own, to washis a drink. Heof namely, get upona purpose
of his and this not for themaster, was pur-no errand journey

route, or,ato stables evenof the circuitous togetting bypose
Hoar, Newmarch,in Howe 12of J. v. Allen,use the language

forhe was an act a of own,his49, 57, doing wholly purpose
forthe which he was and not in-object employeddisregarding

it,his to execute and notact within the ofscopetending by
In case thesuch defendant should not behis employment.

answerable.held
be the view entertained asmayWhatever elsewhere to the

these,to likeof the factsprinciple Ritchie v.(seeapplication
we do not feel it toWaller, 63 Conn. reviewnecessary155,)

in our andnumerous cases State elsewherethe bearing upon
however, beReference, to the fol­the madequestion. may

Newmarch,theas illustrative of rule. Howe ubicases v.lowing
.Wallace v. Merrimack River Co.Navigation & Expresssupra­

k95. v. New Yor­ Central Car Co.134 Walton SleepingMass.
v. O'­ 162 Mass. v.Connell,556. Bowler 319.139 Mass. Storey

Mitchell, 2v. P. D.Ashton, Q.L. R. 4 B. C. 357.Rayner476.
Mass.American 177 530.also Perlstein Co.ExpressSee v.

however,contended, ofthe that the intentIt is by plaintiff
when he reached Massachusetts Avenuein southturningScott

fact,ison Street a ofthe saloon Dundee questiontoand going
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and that the ;havejury might disbelieved him and pointthey
to the fact that Scott told a different andoriginally toldstory,
this one heafter had hadonly a conversation with the defend-

noted,ant. It is to be however, that Scott was called theby
that his earlierplaintiff, instories no concerned his mo-way

tives for to the saloon, andgoing that the whole of thetheory
seemedplaintiff’s case at the trial to be that Scott went into

the saloon. The of the courtruling was made at the close of
the evidence. There didplaintiff’s not conflict ofappear any

andevidence, we think the of the ofquestion Scott can-veracity
not be raised now before us. In the" of a ofopinion majority
the court the must be overruled.exceptions

overruled.Exceptions
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Holmes, Knowlton,J.,Present: Barker, Hammond,C. Losing,& JJ.

1896, 257, requiringUnder St. e. grade crossingsalteration of Hydethe certain in
Dedham, petitioner damagesPark and a cannot recover due to the fact that a

change gradeof has made passage over the street to and from his estate less
before, althoughconvenient than it ownership occupationwas his and of land

necessaryon the street it frequentlymake for him to use the street more than
general public, damage kind,the althoughsince such maydoes not differ in it

degree, damage byin portion publicfrom the generallysustained that of the
maywho have occasion to use the street.

428,taken, 1890, promoteWhere no land is gradeneither St. c. to the abolition of
49, 18, 69,crossings, 68, regard damagesnor layingPub. Sts. c. in to from the§§

out, highways, provides paymentalteration anyor discontinuance of for the of
■damages special peculiar.not and

1896,Petition under St. c. 257, certain alterationsrequiring
in at Park and forHyde Dedham, to recovergrade crossings

Street,to certain real estate on MacDonalddamage lying mostly
Dedham,town ofin the the therespondent, alleged damage

been sustained the of the aof•having by graderaising portion
Street, Park,of in as thea decree ofSprague Hyde provided by

Court, 7, 1897,dated a of aSuperior May confirming report


