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Philip J. O’Connell vs. Richard Mathews & others.

Same vs. Same.

Same vs. Enoch H. Towne.

Same vs. Sanford C. Kendall & others.

7,Worcester. January 7,1901. January 1901.

Holmes, J.,Present: C. Knowlton, Morton, Loring,Barker, & JJ.

provision 1898, 548,The 230,of c.St. that no ballot without§ the official indorse*
exceptment providedin a certain deposited box,case for beshall in the ballot

prohibitdoes not countingthe goodof such whenballots cast in faith without
objection.
crossA squaremarked on a inballot the opposite squareblanka and next below the
opposite the name of a candidate cannot be counted as a vote for candi-such
date.

Petition for a writ of certiorari the board ofagainst regis-
trars of Worcester,voters of the of the saidclerk ofcity city

peti-and the board of aldermencity of and threesaid city
tions for writs of ofmandamus said boardagainst registrars,
said clerk and said board of aldermen filed Decem-respectively,

24,ber 1900.
Morton,The cases on theJ.,were heard de-by petitions,

answers,murrers and and the werethereto,agreeingparties
reserved of the full court.him the considerationforby

The as follows:were That therein the petitionsallegations
in11, 1900,was a Worcester.' Theon Decemberelectioncity

ofofficefor the nomi-mayor,was dulya candidatepetitioner
his name onandnated duly printedthe Democratic party,by

was also a candidateballot, A.the William Lytleofficial and one
the Republican party,the nominated byfor office of mayor, duly

ballot; onthat thethe officialand his onname printedduly
a ofhad pluralityLytleface of returnsthe officers’precinct

before the boardhadvotes; was dulya recountthatforty-one
stat-ofthe provisionsunderof said city,of of votersregistrars
com-votersof264; that said1898, registrars548,ute of c. §

thethat petitionerrecount, and determinedfoundsaid andpleted
therevotes, thatand8,061and each receivedsaid hadLytle
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of voters hadvote; made,said orthatand registrarstieawas
statement statute to thethemake, required bytoaboutwere

was about to or hadamend,the clerkthat cityandclerk,city
thevotes, to statement madeaccordingrecords ofamended, the

said clerk was to tothat about transmitandsaid registrars,by
as and the said boardamended,his recordof aldermenthe board

election,there was and athat no issueto declareaboutwere
election.for a specialwrit

the recount was and inthat illegalallegedThe petitioner
in the followingof particulars:statuteviolation

and counted inof voters receivedThat the said registrars
ballots,which were not officialthree ballotssaidof Lytlefavor

the and of them when foldedon back outsidehavenotand did
”“ Ballot of followedwords Official theby desig-the printed

which the officialfor ballot wasthe voting precinctnation of
and a facsimile ofof thedate election signaturetheprepared,

had the ballot to bewho caused andclerk prepared,theof city
no such indorsementhad thereon andthree ballotssaidthe

reason,and for that not official ballotsthatin respect,were
thecounted,be andnot, averredpetitionerlegally,and could

said three and theof ballots thereofthe reception countingthat
law,the and that ifof said threein violation ballotsallwere

for the said the result wouldnot been counted haveLytle,had
of the petitioner.the electionbeen

on which the the saidpetitioner allegedsecond groundThe
was that wereand there seven-be erroneous illegal,torecount

blank, to the forwere counted as as votewhichballotsteen
been for theshould have counted petitioner.whichandmayor,
was that the namecontention petitioner’sfor thisThe ground

list of candidates for onof the the offi-bottom mayorthewas at
it was a blank asthat next belowballot, space,and providedcial

ofwrite the name somethe voterlaw, personmightin whichby
on the official and that onballot,the namesthan printedother
ballots a cross made inor more was thesaid seventeenthe

to the blank and inof and space,the oppositeon rightsquare
atwhich was thethebelow square directlynext rightthe square

name, theand averredpetitionerto the petitioner’sand opposite
the voter was asmadecrosses so intendedbyof saideachthat

;name and thatthe it washis, petitioner’s,tomarka opposite



V.O’CONHELL MATHEWS.520 [177

to ballots,and said or torejecterroneous countillegal them as
the same shouldand that have beenblanks, counted for the

petitioner.
cases,in all theThe filedrespondents, answers, and de-also

murrers.
out theanswers set factsThe as stated in thesubstantially

the answers of stated,but the ofregistrars voterspetitions, in
addition, the foundthat registrars as matter of fact that the

tofirst referred werethree ballots printed under the direction
and wereclerk,of the andprovided furnished himcity asby

law, and atbythe theauthority requiredpublic public expense,
the clerk towere furnished theand by city officersprecinct

in whichin the were cast,several andprecincts they were regu-
the officer atproper precinctdelivered each ofby saidlarly

voter,a andto were such votersbyseveral markedprecincts
to law in box;and the official ballot anddeposited according

ofthe want the indorsement wasthat from some over-mistake,
ofand omission the orperson persons whom theby officialsight

wereballots printed.
set thatdemurrers forth the writsThe for do not lieprayed

the that the petitions do notrespondents; set out mat-against
ofof and errors law such asters fact entitle the topetitioner

for, and that the decisionwrits of thethe board ofprayed regis-
final; ofand the demurrer theis clerk andcitytrars the board

set forth iffurther that thealdermen thejurisdictionof of regis-
final, the board ofis notof aldermentrars voters have juris-

that the shoulddiction, and to thepetitioner apply board of
for relief.aldermen

was entitled to reliefthepetitionerthe for inIf prayed any
suitable decrees were to be made,of the petitions, otherwise the

to dismissed.were bepetitions
“ ‘548, 1, contains thec. :1898, definition Offi-followingSt. §

’ ameanshall ballot forpreparedballot election oranycial
and atauthoritypublic public expense.”bycaucus

“of the same statute230 as follows :provides A voterSection
and,his ballot hisshall name ifgivemarking requested,after

residence, officer,to the whopresiding shall an-his distinctly
It the name is foundsame.the the listupon votingnounce by

officer he shall the namedistinctlyelection and checkrepeatthe
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list; and voter then hisit the the bal-voting may depositupon
in the box with the officiallot ballot indorsement uppermost

indorsement,in No ballot without the officialand except,sight.
act,in two hundred and thisas section seven of shallprovided

box.”be in the ballotdeposited
is not to case,The material thisexception merely providing

for of new whenthe ballots the ballots havepreparation original
lost,been or stolen.destroyed

(J.F. B. with for theGoulding,P. Ratigan him,) petitioner.
A. P. for theRugg, respondents.
Holmes, C. J. If it be assumed that mandamus will lie and

thethat are ofthe decisions the board ofarguedquestions open,
were from evidence the form andregistrars right. Apart appear-

ance of the three ballots at least warranted the board in assum-
than the ballots were official within 1 of the statute. Ifing §

official ballots, were not forbidden to be thecountedthey by
ofwords the statute. It is true that 230 likeprohibits ballots§

box,these in the thisbut is notbeing deposited toequivalent
their incounted case areprohibiting being with-they deposited

out remark. If not allowed to be the voter coulddeposited, get
a ballot and cast his vote. Ifperfect allowed to be deposited
and not counted, the voter is disfranchised. The latter result
is not to be admitted without clear words, and such wordsvery
would raise a constitutional which doquestion we not decide.

As to the seventeen ballots with crosses blanks, theagainst
statute intends that theclearly cross shall be theagainst space
for which it counts, 224.194, The ofphysical arrangement§§
the ballots bears an unmistakable whatevermeaning and, may
be this,inconjectured cases like it is to treatimpossible the
crosses as if had been in athey differentput square.

Petitions dismissed.


