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in of his was to havethe course dutyEmmons professional likely
deal, andto both as counsel for the firm as counsel foroccasion

andbe theit,He needed to informed about communi-Cadmus.
of thein the informationmade Cadmus was strict linecation by

is to see how the could haveIndeed it difficult attorneyneeded.
in do his without some infor-a tobeen situation properlyduty

of aIt is a communicationmation on this caseplainpoint.
from a such andclient to an while attorney, employedattorney,

to in ato continue matter into the future.act as such running
he,The was of a fact about which as suchcommunication attor-

and in no other It wasneeded information. madecapacity,ney
to him in the course of It mattershis not thatemployment.
at that time it was not formade the ofexpress purpose taking
advice. It is if it a of awas statement fact made in theenough

ofcourse the and was ormaterial thereto, believedemployment
be such,to and was made the client to his inby attorney recog-

nition and because of the relation between them.professional
Robinson,caseThe is from Hatton v. 14distinguishableclearly

416,Pick. and similar cases upon which the relies.petitioner
overruled.Exceptions

Railwayvs.Charles A. Dickinson West End Street
Company.

6, 2,Suffolk. JanuaryDecember 1900. 1901.

Holmes, Hammond,J., Knowlton, Lathrop, Loring,Present: C. & JJ.

employ a railway goingA motorman in the companyof street home to dinner after
morning's work, riding platformhis free on the a companyfront of car of the

permitsa employeesunder rule that company so,of the in uniform to do ais
passenger and not a operatingfellow servant of the motorman the car.

Tort, for thepersonal injuries sustained plaintiffby through
the ofnegligence the defendant’s Theservants. diedplaintiff
after the action was and hisbrought, administratrix was per-
mitted to the action.prosecute Writ dated 18, 1898.February

inAt the trial the Court, beforeSuperior theRichardson, J.,



366 V.DICKINSON WEST END STREET RAILWAY. [177

administratrixplaintiff’s introduced evidencé to showtending
28,that on 1897, betweenJanuary twelve o’clock at noon and

p.one M.,o’clock the wasplaintiff on the frontstanding plat-
form of a car fromrunning Plain,Eoxbury to JamaicaCrossing

”“and that while fast overrunning a- switchpretty the ear
left the track and with a team,collided coal in thecoming

track,direction on theopposite other the of thebreaking pole
team it;and other todoing that the was indamage notkey
the switch, and that switch,the which was turnedtaking the

caused the car to leavewrong way, tracks;the that there were
other onpersons the frontstanding with theplatform plaintiff,,
and that reason of the sudden collision ofby these otherone

him,was thrown andpersons he thrownagainst was off the
to the shoulder,platform on hisground, andstriking was in-

that on the on which thejured; accident occurred theday
in thewas theof defendant asplaintiff a andemploy motorman,

car;awas Brookline that his work ofrunning consisted a
certain number of at fixed and times each attrips regular day;

thethe time of accident nothe was on actual but atduty,
about noon had finished his of thatwork on themorning, got

dinner;came tofirst car that and was homealong going that
car;in the of this that hehe took no part management usually

o’clock,hours, twelvehad three between andabout three during
actual his own,not on and his time waswhich he was duty,

dinner;he returned home about noon to that heand usually
accidentthe of the on the frontwas time platform,atriding

of defendantunder the the company permitting policemen,rule
and of thefiremen, employeesnews agents,advertising agents,

time,to ride suchfree atin uniform anydefendant company
so far asthe frontto ride upon platformpersons requiredbeing

as motorman at theuniformhad histhat he onpracticable;
one andhome betweenarrived; hetime he thatwas injured

accident; hethat sustainedandthe thetwo on ofo’clock day
died.he afterwardswhichofin consequenceinjuries

adminis-for the plaintiff’sevidenceAt conclusion of thethe
not aruled, was passenger,the plaintifftratrix the thatjudge

servant couldof a fellowtheand negligencebeing byinjured
The plain-for the defendant.adirected verdictnot andrecover,

tiff’s administratrix alleged exceptions.
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D.,Beale,J. H. withHutchings & Jr.,M. TurnerH. (W.
thethem,) for plaintiff.

H. I. Peckham with for the defendant.(A.P. Cooney, him,)
Knowlton, The in this is whether theJ. casequestion

as timewas on the defendant’s car a at theplaintiff passenger
accident, at inof the or he was that moment thewhether

defendant, inservice of the such a sense that the negligent
was hismotorman fellow servant.

“rule,The defendant had made a fire­permitting policemen,
men, news and of de­advertising theagents, agents employees

in freefendant uniform to ride at suchtime,company any persons
to so farbeing ride the front asupon platformrequired practica­

the time of the the was onAt accidentble.” theplaintiff riding
rule,under thisfront his uniform. Personsplatform wearing

this rule are asunder well as thoseriding gratuitously passengers,
who fare.their Todd Oldv. Fall Riverpay Colony & Railroad,

Railroad,3 v.Allen, 18. 162Doyle Fitchburg Mass. 66. Steam­
King,boat New World v. 16 How. 469. State v. Western Mary­

Railroad,land 63 Md. 433. All members of the classes included
in the stand in torule alike reference ofthe care which theduty

them,defendant owes whether come within one ofthey part
the or The rule inanother. reference todescription employees

them to ride andat time and forpermits place,any any purpose,
if in uniform. Theare inreasons each case forthey extending
this to ofmembers these differentprivilege classes are not

arematerial. different in referencethey toProbably different
are suchclasses, but as the defendant deemsthey sufficient. So

isfar as are itconcerned, that,employees enough except possi­
uniform,toin arewearing the samebly regard they given

who haveas others no direct connection withrights the de­
orfendant otherwise.by employment

The then whether theis, at time of the accident thequestion
in the fullwas exercise of theplaintiff riding rights given by

rule,this whether he was onor the car in the ofperformance
a defendant,his as of theduties servant so as to make him at

a of thethat moment fellow servant motorman. The bill
of answers this in itsexceptions question statement as fol-

“lows : his work for the defendant consisted of a certain
fixed andnumber of at each thetrips times atregular day;
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the he not onaccident,of was actual attime butduty, about
finished his work ofnoon had that on the first cargotmorning,

dinner;and was tothat came home that he took noalong going
car;of this that hein the had aboutpart management usually

hours, o’clock,threebetween twelve .andthree hewhichduring
on and time own;not actual his was his hewas andduty,

home about noon to onreturned dinner.” The carusually
was onhe was not the line on waswhich which heriding

employed.
of the accident he did not inAt time stand the relationthe

own,to His his hea the defendant. time was andof servant
nodefendant duties until the time arrived resum­the forowed

no of hisIt was to the adefendant, asparthis work. dutying
car on he was atake the which and toservant, to riding go

dinner. Hehis where hemightfor pleased'place goparticular
the interval tohe before backand pleased during comingwhen

in this incase is different caseshis This fromparticularwork.
inin line of his the coursewas theridingwhich the plaintiff duty
Railroad, 10v.Gillshannon Brookof his Stonyemployment.

Railroad,v. Boston & Mass.O’Brien 138AlbanyCush. 228.
Shattuck, v.v. 160 45. Manville ClevelandMass.McGuirk387.

11 v.Railroad, Ohio St. 417. Penn­­ Toledo McNulty&
182 St. 479. His were theRailroad, Penn. rightssylvania

if, service,his he had a carafter takensame as finishing day’s
friend,to a or to do business of his own.visitin the evening any

thehe been in the defendant’s serviceThe fact that duringhad.
him a with thenot make fellow servant motormanwouldday

rule, more ifin under the than hethe evening anywhile riding
caseor a newsdealer. The comes withinahad been policeman

162 Mass. 66.in v. Fitchburg Railroad,decision Doylethe
Baltimore Ohio Rail­cases of similar seepurportFor other &;State, Rail­33 State v. Western MarylandMd.road v. 542­

;477,Pettit, 483433; 70 St.Baird v. Penn.road, Md.63
479;182 PacketRailroad, St.v. Penn.PennsylvaniaMcNulty

Paul,508;McCue, Morier v. St.17 Wall. Minneapolis,v.Co.
351; v.31 Minn. Manville ClevelandRailway,Manitoba &&

Railroad, 11 Ohio St. 417.Toledo
sustained.Exceptions


