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Memorandum.

The cases in the of this volume wereprinted remaining pages
1, 1901,decided on and after and were reported byJanuary

Henry W. the of ofwho assumed dutiesSwift, Reporter
Decisions on that day.

Rockport RockportInhabitants of vs. Granite

Company.

20, 1,Essex. March 1900. 1901.January

Holmes, J., Knowlton, Loring,Morton, Barker,C. &Present: JJ.

“ ” areA motion man in a whose to the ownerquarry paymentsRockport quarry
“stumpage” carryinga onof is licensee on work on his own accountby way

land is a tenant.the of the and notquarry owner,
guyon the land with aIf a derrick is maintained a licensee of his licensorby

highway dangerous drivinga as to overstretched across so low be to persons
owner land knows of its and suffers it to re-the and the of the existenceway,

main a and suchnuisance,this constitutes landowner is liable to onethere, any
injured although wasthe derrick erected before he became the ownerthereby,
of the land.

tort,count in to recover of awith a the amountContract,

one Lucas the ofrecovered inhabitantsjudgment by against
for received him while aRockport, injuries by travelling upon

in said reason of a defect in thetown by highway,highway
the inwith certain incurred town the de-together expenses by

3,action. dated Trial in thefence of said Writ June 1897.
Court, before J.Superior Bishop,

26,It at the trial that Lucas wasappeared injured February
on in com-1895, town,while a street thetravelling plaintiff by

in contact thewith the of a derrick stretched acrossing guy
He recovered the town on theway. judgment against ground

that the constituted in the The con-defect townguy way.#a
tended that the defendant was for theresponsible rope,guy
and the defendant to thenotice defend suit of Lucas.gave
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The was from a derrick in aropeguy suspended ledge upon
to one 26,land which to October 1894.belonged Canney prior

a written toOn that day Canney, by agreement, agreed convey
the to the in im-fee,land and defendantquarry transferring
mediate the landconveyedpossession. Subsequently Canney

inand the defendant fee two one dateddeeds,to byquarry
11,the 1895.9, Februaryand otherFebruary

of theIt that at the times andagreement convey-appeared
”“aone motion theances mentioned Littleback operated upon

and hadheld from thereerectedCanney,premises, originally
defendant;he that afterwardsthe which hired from thederrick,

”“ Hill,this motion was to one who it attransferred operated
Lucas, contended,the time theof to and the defendantinjury

“that under the mo-reason of Hill’s and controlby possession
tion” the had anddefendant not such of the derrickcontrol guy

as to render it liable.rope
land,Hill was stone on the it intoquarrying cutting paving

blocks, for which the him a$33 thousand,defendant de-paid
“$2 a thousand for that he $31so receivedducting stumpage,”

a thousand for the blocks. Hill the $2.50defendant apaid
month for the use of the derrick.

The extracts are from the offollowing onetestimony Rogers,
the treasurer and of thegeneral defendant, whomanager testified
as a witness thefor and was the mostplaintiff, witnessimportant

”“as to ofthe nature a motion at the Rockport granite quarries.
testified hethat was treasurer andRogers general manager

defendant,theof and been October,had since 1881.
On cross-examination he testified that wasCanney superin-

of thetendent division of theCanney defendant’s thatproperty,
this division included the frommade by thepurchase Canney
defendant. The from was ofpurchase Canney approximately

acres, and after the wasninety sale ofCanney superintendent
thoseacres. In acres there wereapproximately ninety ninety

some to motions.twenty twenty-five
“ Q. Well,Desci’ibe what is a motion? A. a man towants

cut blocks and we set forthat motions topaving apart territory
be worked He comes and for a chance to work aupon. applies

themotion on on and himland,that wequarries, give oppor-
land,locateto the that hehe fit onplace seestunity anywhere
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own the work,his tools and allfurnishing and wedoing pay
ahim a forstipulated the blocksprice, price agreed upon that

he makes of the We makedifferent kinds. several kinds of
blocks, and isthe that we willprice upon foragreed eachpay
kind of blocks the various kinds. thinkof I the specifications

the and andthickness andgive length hedepth, works that
motion as he withoutpleases, entirely dictation fromany us
how he manner,should init,work what what particular hespot

off, stone,shall clear where he shall cut his where he shall put
holes,his how much he shallpowder use. He out his stonegets

motion,on his own in his own We have noway. jurisdiction
—howas to shall do Q.he that work. Who thefurnishes der-

Well,ricks? A. of ownthem their ownmany derricks, buy
derricks,their and sometimes rent derricks.they They may

—arent derrick us or other Q.of of some person. Who theputs
—?derrick The the motion. Q.manup A. Whoworking de-

?cides how and where it shall A.be The manput whoup puts
— Q.it the motion.man Didwho works the theup, company

arent derrick John A. I understand did;to Littleback? they
.sir. . .yes,

“ for the $2.50rent derrick atThe defendant received per
month, timeto of the26,from down the accident.1894,October

Neithererect thenot derrick. theThe did companycompany
howtohad or where itsayof its officers any rightnor any

thathave taken into ournever matterbe Weshould put up.
hands at all. . . .

“ thedone motion man be-of work bydealThere is a good
that can be deliv-theyhe into such shapefore the blocksgets

nohad to torightdefendant sayered to the Thecompany.
hefasthow should do hisLittleback or aboutHill anything

defendant had noThework. He as he rightworked pleased.
stone. That was forwhatever to how he hisshould quarrysay

Had no tohe righthim to how should work the stone.decide,
Theto him he his derrick. defendanthow should placesay

until receivedwas not bound to for the blocks theypay paving
them; If man a lotgotthem. atook them and acceptedaway

cut,blocks the defendant wouldof stock but noout, paving
withoutno the motion himhave to him offright put paying

had done. We would himfor the work hesomething give
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after he hadnotice, would not him blankwe discharge point
the der-I don’t that aftera lot of stock understandready.-got

or of its officers had any rightwas theerected company anyrick
; nor officersderrick neither the itswith the companyto interfere

don’t it.it I so understandover or itscontrol guys;had any
on our than ifa man landsmaller to quarryingaWe pay price

it takes theland,on some one else’s becausehe were cutting
is for Thatland it Thisoff the and uses up. stumpage.stone

I dothe not under-a sum less to stumpage.weis, equalpay
the let outcontrol over premisesstand that the hascompany

for a motion.”
“:re-direct examination witness I ownedOn the testified If

a of and let some one it for apiece propertyquarry occupy
motion, and all at once I likedecided would to itoccupy myself,
I should to the motion man him toand tell I wanted takego

use,landthe into our andown if had some outstonesgotthey
to cut I would make an toready with them as whatagreement

I should them for the work aredone. These motions notpay
forlet time. Wespecified do not claim the toany tellright

orthem to them toexpect whenever want them togo wego
done;them forwithout workthepaying have I would n’tthey

thatthink would be Whenever hadright. we have occasion to
kind,ofdo that a man that had stone toanything workany up,

we have said to them we want to take here as soonpossession
as workedhave the stoneup which have If Iyou you ready.

1man,to a We want our to use Isay premises ourselves,’ expect
him to unless I had an with him togo, lease itagreement for a

or a time. doWe notspecified these motion menyear give any
lease of the usedpremises I am not in the habit ofby-them.

how shall becausestating long they stay, reserve thethey right
to whenever want and wasto, that about thego thatthey way

andHill Littleback were this ofoccupying property Canney’s.
is understoodIt that when cutmen blocks on our land we take

the blocks. It is the custom overpaving Ann,all I think,Cape
owns thethat whoever land has the to the blocks.prior right

If a motion man takes our land and it, and astrips good quarry
is discovered so that we would care to have him use thenot.

blocks,forstone we leave,would tellpaving him to and agree
with him about the for work he hadprice done there. There
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thewhere we men andhave been two instances paid theyone or
Whenevermotion. wehave and taken another havegone

men forhave the the stockwanted take we paidto possession
When we the fromwhich have worked bought propertyup.they

tothem I could themMr. with fairly compelCanney, by dealing
menleave, n’t to the there were workingbut I could whogo

the considerand tell them to off I do notmotions land.get
theto do with the or whilethat I had derrickanything guy

it.”man was operating
showintroduced the defendant towas by tendingEvidence

accident hadhour on the of thean earlierthat Lucas at day
sameunder the same with thesame andover the road guydriven

hisso some ofinand that doing portionwithoutteam injury,
itof which heldout thethe rope prophad knocked guyload

untilthis conditionit inand that remainedtheabove highway,
bisthe same onunder guyhis by drivinghe injuryreceived

was contradicted byThis testimonyin the evening.return
thefor plaintiff.witnesses

thetheevidence defendantthe requestedclose oftheAt
The refusedfor the defendant.a verdict judgeto directjudge

The defendant requestedthe defendantso; excepted.do andto
as follows:theto instruct jurythe judge

“ under declarationto the plaintiffis notThat it open1. it§
the existence of,the ofclaim, or recover on groundto argue,

nuisance.to abate aof, of defendantor failuremaintenance
“ conclusive, is notnotsettle,does not is2. The judgment

evidence, of a nuisance.of existencetheeven
“ is not a thatother casein the judgment3. The judgment

26tli ofnuisance, on thebut that day February,onlywas athere
in thedefect1895, was a way.there

“ servants of theinwas position bythe derrick4. If placed
tohad no interfererightthemotion, and companyof theoperator

is not liable.thethen companyarrangement,its orwith location
“ thethe ofof part quarrycontrolhadIf Hill complete5.

of theoccurred, guyand the arrangementthe accidentwhere
thecausedtothe change,alone had righthewhichropes,

is not liable.accident, then the company
“ thenderrick,thecontrol ofnot havedefendant didIf the6.
is not liable.it
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“ contractor, and em-Hill not anIf was an7. independent
the is notthen theof liable.companyployee company,

“ licensee,mere the is notIf Hill was a liable.8. company
“ notHill a lessee of the the isIf was company,9. company

liable.
“ Littleback, in soldwho the derrick10. If position,placed

Hill,his motion to and there was no interval whichout during
the isthe had of thecontrol thencompany premises, company

not liable.
“ derrick, was aerected the and Littleback11. If Littleback

contractor, and of thenot an not to the orderssubjectemployee
defendant, toand the defendant the derrickmerely permitted

Hill,the to andremain at time of the from Littlebackchange
Littleback,then Hill took it as a defendantcontractor like the

is not in thisliable action.
“ motion and12. If the derrick were let before the defendant

took of and the con-possession Canney’s wasproperty, letting
the the accident,tinuous to time of the defendant is not liable.

“ and13. If the motion werederrick let tookafter defendant
of and the to thecontinuedpossession Canney’s property, letting

accident,of thetime the defendant is not liable.
“ the and Littleback,14. If motion derrick were tolet and

it and the andLittleback motion derrick wereput up, afterwards
Hill,transferred Littleback to and the defendant did not atby

them,oftime have control then the isdefendant notany liable.
“ was the of15. It the town to useduty reasonable care to

have the removed.guy
“ 16. the orIf were inknocked down theprop props morning

and the accident in the the is nothappened evening, judgment
conclusive, and if the down of the caused thepropknocking

and the accidentaccident, otherwise,not havewould happened
liable,then the defendant is not as the had nodefendant control

after tookHill the motion and derrick.
“ If the17. was knocked down a whileprop little thebefore

andaccident, accident would havenot otherwise andhappened,
the defendant had no control at the time of down tillknocking
the time of the accident, the defendant is not liable.

“ 18. If the in a time,wasguy toposition long enoughlong
aamount to andnuisance, the town had as much notice or
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defendant,as then the town and defend-thereof theknowledge
delicto,ant are in and the cannot recover.plaintiffpari

“ be-is of those where a is liableIt not one cases19. party
contractor,cause he a tohas contract a which necessarilygiven

tort; tort,defect,the of a nuisance or but theinvolves creation
or if the worknuisance, caused the manner of doingwasany, by

in the contract over that manner ofinvolved or andletting,
it thecontrol,the defendant had no and therefore defend-doing

ant is not liable.
“ 20. ofIf the defect in the arose from the mannerway doing

work or the control overand defendant had noderrick,erecting
manner,that the is not liable.defendant

“ 21. were to and underSill,If motion and the derrick let out
had thehis exclusive then the fact that thecontrol, company

to turn him would not renderenter and out at timeright any
liable, no thatit it would be under to exerciseobligationas right

in behalf of the public.”
in the firsthis in with threeThe dealing requests,judge charge,

said:
“ of counsel for the thethe wordplaintiffDuring argument

’1 thiswas used him with reference to condition ofnuisance by
toI did not understand the counsel for the useplaintiffthings.

sense. I understood himthat in technical or strictword any
in sense in which weuse word therather to the speakgeneral

obstruction, or that whichof a nuisance or as ana thing being
inis I understoodwhich a menace way.creates danger, any

inhim, word in its andwords,in to use that senseother general
its, sense, in itsand not sense.”strictly legalcolloquialperhaps,

then first threeThe thegave requests, saying:judge
“ to understandI but I wantinstructions,these yougive you

aI the to refer to nuisancewhat I understandmean. requests
of thein the It is not to the maintenance plain-law. necessary
maintenancehere, to thecase and it was not necessarytiff’s

that thereof town ofof the Lucas the Rockport,against.case
ofin strict senseat this a nuisance theshould have been place

counsel for thelaw, did not theI I understandand,the as say,
termsIt matter ofto use the in is'aword that sense.plaintiff

as I it.”regard
verdict wasthe formerThe instructed thatthejudge jury
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as to three defect,conclusive the existence of the thatthings, by
reason of the defect Lucas was under circumstancesinjured giv-

recover,him a to and that the ining right were thedamages
amount fixed the verdict. He furtherby instructed the jury
that the would bedefendant liable toover the for theplaintiff

theamount had been toplaintiff ifobliged either the de-pay,
fendant itself maintained the or had leased theguy, premises

derrickwith the and Hill,them toguy Littleback orupon or
a license togranted Littleback or Hill to theoccupy premises
derrick andwith the underguy them, suchupon circumstances

that the use of the derrick or wasguy orcontemplated might
have been understood toreasonably be in othercontemplated;

in the case lastwords, if ofone thesupposed of theobjects
or license was that the derrick and shouldleasing be usedguy

licensee,the lessee or this aby for theirimposed responsibility
use the it,upon the useparty allowing itself was aalthough by

“lessee or as in thelicensee, case ofjust let with apremises
nuisance andthem,” the landlordupon cannot escape responsi-

because thebility terms of the heby has retained noletting
control over the premises.

instructedThe the that ifjudge Littleback or Hilljury were
thethe lessees of premises, that it was not aassuming leasing

of which had it which was contem-property apparatus upon
the defendant should be used in the manner inplated by which

used,it was but the relation between them and the de-existing
fendant allowed the defendant no to interfere with whatright
should done the andbe the lessees soleupon premises, having

erectedcontrol themselves and maintained the andderrick guy,
the would notdefendant be liable. Littleback and Hill would
then be without orindependent parties, obligation responsibility
on the of the defendant for their conduct. Thepart leftjudge
it to the to determine from the evidence which state ofjury

existed,facts and what the contract and relation between the
was.parties

5,also 4,The the defendant’s numberedjudge gave requests
14, andand also left it for the to whether thesay plaintiffjury

was in delicto with the defendant in thepari maintaining guy.
The defendant to the theexcepted instructions upon subject

of nuisance and to the refusal of the to thejudge give rulings
statedas above.requested except
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returnedThe a verdict for the Thejury plaintiff. defendant
exceptions.alleged

Cobb,forK. theC. defendant.
forTarr,F. H. D. York with the(S. him,) plaintiff.

Loring, mistrial,J. In this case was athere but thinkwe
the is tothat entitled hisplaintiff verdict.keep

told that toThe werejury the defendantcharge must bethey
that the defendantsatisfied control ofkept all work done itsby
” ”“ “ormen,motion that when Hill to work as abegan motion

inman on the land the a derrick,use of asquestion, it was then
erected, was Hill;the andcontemplated defendant theby by

further ifwere told that did not find one of thesejury they two
their must be forfacts verdict the defendant.

The should have been told that the of the derrickjury guy
a and the defendantnuisance, that was liable if itwas allowed

with as setderrick,the the it was to be maintained onup,guy
hadland,its even it been set Littlebackup before thethough by

rate,became the of atland,defendant owner the if the factany
was,it the as itthat was stretched across was knownhighway

to the defendant.
”“ man workA motion is a licensee on on his owncarrying

licensor,on the the theland of owner. He isaccount quarry
tenant; hea has no of in thenot land workedright possession

but of ithim, the rock on andmerely privilege quarryingby
inworking the rock into marketable the atcase barup shape,

blocks; made him tointo the thepaving payments by quarry
“ $2are of in this case, forowner way stumpage,”by every

and ablocks, not ofthousand of rent.payment bypaving way
such a is no liableThe owner in case more for injuriesquarry
”“ man his servants hethe motion and than wouldcaused by

and,thein the work of rock itbe case workingquarrying up
anblocks had been con-done by independentinto paving

extensive;not so inIndeed, for,his is casetractor. liability
licensee, done onthe done is the licen-done a workof work by

account, theand of it isbusiness,own as his own profitsee’s
therefore,his; case,a the which causedit is not where thing

the of theis for ownerthe accident a contracted bything
reason,land, evenhe thatand for which be liable formay
it adone an iscontractor, because thingwhen by independent
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aitof involvesitself, dutyor because doingin thedangerous
v. Part­others, it is a nuisance.or because itself Wetherbeeto

657, 679.Wall.v. 4Chicago,RobbinsMass. 185.175ridge,
C. 48. PickardA.Finance Co.v. ChristchurchBlack [1894]

Idle DistrictHardaker v.(N. 470.Smith,v. B.10 C. S.)
Q. B. D.Dalton, 162,4B.Q.1 335. v.AngusCouncil, [1896]

Jameson, R. 303.L. 18184; Eq.829.740,6 Cas. White v.App.
act, if itis such an that hadof a derrickmore erectionEven the

onand travellercontractor a theanbeen done independentby
the of the contractor’shad been negligencebyhighway injured

it, notwould beenin the landowner haveservants erecting
liable; act done inan a mere theact is progresssuch transitory

described, want aand for of betterof the is haswork, what been
““ and asterm, as a casual act of or col­negligence,”wrong

B.Smith, 10 C.lateral Pickard v. 470.negligence.” (N. S.)
162, 184;Q.v. B. 6 Cas. 829.Dalton, 740,4 D.Angus App.

Council, 335.Q.Hardaker v. Idle District 1 B. Robbins[1896]
657,4 679.Chicago,v. Wall.

derrick,the resultBut of Littleback’s the with theerecting
stretched across the so low as betoguy highway todangerous

over the was of apersons driving the erectionway, nuisance on
the land. Itdefendant’s was held in BostonGray v. Gas Light

149,Co. 114 Mass. that an owner liable,was where the chimney
of in hisa exclusive hadbuilding occupation madeb.een danger­

to those onous thetravelling the ahighway by act of third
in a wire to itperson andattaching wetelegraph have no doubt

an owner isthat bound to to itsee that his island so managed
to him,on itby persons notbrought as to causeby toinjury

others; and that if a structure is erected on his land a licen­by
see, fact,is,which in nuisance,a and he suffers it to remain
there, he is liable to oneany injured at rate whenthereby, any
he knows of the existence of the which constitutes thething
nuisance. That there be such a on the owner ofmight duty
land was Littledale, Pointer,suggested v.J.,inby Laugher 5 B.

547,& 560,C. a case which had to withdo personal property,
inbut which the whole was ;discussed and thatsubject sugges­

tion has since Parke,been withquoted B.,See inapproval.
Quarman 6v. M. & W.Burnett, and in499, v. Cubitt,Rapson

714;710, Cresswell, J.,9 M. & inW. Rich v. Basterfield,
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783; B., in London &4 Hobbit v.Rolfe,C. B. Northwestern
256; R., inJessel, Jameson,4 Exch. v.244, M. WhiteRailway,

303, was18 305. This enforced in v.WhiteEq. principleL. R.
303; Paul, 536;Chibnall 29 R.Jameson, L. R. 18 v. W.Eq.

12 Times AndStone, Thomas,L. R. 76. seeGreneralv.Attorney
349,3Richardson,inJ., Hilliard 366.Gray, Compare Grayv.

Ashton,149, 153,114 andBoston Co. Mass. v.Light Tarryv. Gas
Q.1 as to the of the314, 319, onnecessity partB. D. knowledge

of the landowner.
over the manner inthe defendant had no controlThough

”“ ifmen,the work on its land motionwhich was done by yet
”“ waswas a motion man it nota nuisance erected on it onlyby

but the nuisanceits its to see that was abated.right, duty,
to the onassume that instructions wereWe given juryproper

in case theof the defendant’sthe liability,question.preliminary
had, in the knocked theLucas earlier guyfound that day,jury

the andheld it abovethe which up highway,out of prop,rope
here,which under discussion wereareinstructions,that the

of thein favor on thatplaintiffthe foundin case juryonlygiven
is not forthThe whole setof chargefact.questionpreliminary

has been raised theand no question bybill ofin the exceptions,
evidence waswhich thethis on conflicting.on point,defendant

waswhich the case submittedinstructions upontheUnder
that work donemust found either byhavethem, theto jury,

”“ of the of thethe control ownerdone undermen ismotion
in case knew of thethis existencethe defendantthatorquarry,

erected;was for in-as it weretheyerectedderrick,theof
”“that the work of motion menfoundunless theythatstructed

the owner of thecontrol ofthe quarry, theyunderwas done
case,in that thethis defend-the defendantfind, to chargemust

use the derrick as it waswouldHillthatant contemplated
”“ motion man. Thatas ato workhehim whenused beganby

theknew of existence ofdefendantthat theaincludes finding
that the werecannot complain jurydefendantthe Thederrick.

on theliabledefendanthold the groundthattold mightthey
”“ men is done under the land-motiondonethat the work by

on such acontrol; no evidence whichwas findingthereowner’s
that;cannot ofdefendant complainBut thecould be made.

of thethatit to part charge.takenno was byobjection
overruled.Hxceptions


