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contend, that ofcourts have enforcedequity specific perform­
railroadance of tocontracts buildcompaniesby sidings, stop

etc.;trains, of inbut cases therights theseprovide way, right
toof the wasrelief clear. See Hamlin v. Newplaintiff equitable

York, Haven, 462;New 166Railroad, GreeneMass.Hartford&
44;West Cheshire L. R. 13 v. Greatv. Railway, Eq. Lytton

2 ;Northern K. & J. 394 v. Rail­Stover Great WesternRailway,
48;2 Y. & L. 8C. Hood v. Northeastern R.way, Railway, Eq.

666; 10Burnett North Scotland Railway, App.v. Great of
no into case whichCas. 147. We been referred specifichave

tounder circumstances similardecreedperformance beenhas
those here.appearing

taken, thatat nisiIn the that we have the findingsview prius
in-isit is and safe and that there room withoutfeasible enough

to on their coalfor thewith the defendant carryterfering plaintiffs
is the as orderedthe defendantbusiness while changing grade,

other atCourt, thethe and improvementsby Superior making
the the defend-the and that reasonsstation,Roslindale given by

true,not areto removeant in notice to the wereits plaintiffs
to consider the find-whetherit isimmaterial, and unnecessary

the evidence.warranted byof fact wereings
overruled.Decree affirmed; exceptions

Houghton Ellavs.M. M. Rice.Ella

19,14,13, 1899.1899. OctoberMarchMiddlesex.

Barker, Hammond,Morton, Lathrop, &Holmes, JJ.J.,Present: C.

— another AlienationagainstWomanby oneDeclaration Action for of
Husband’s Affections.

another, alleged that the de-againstbydeclaration, womanaction onein anThe
husband,plaintiff’s causedof theingratiated the affectionsintoherselffendant

money, to herlarge to executesociety, give sums ofherfrequent tohim herto
behalf,money andheronlarge expenditures ofconveyances, to makevarious

upon plain-previously thebestowedcourtesy and affectiontransfer to her theto
husbandacts thecharged by these unlawfulofreasonthattiff. It was then

support, andplaintiff, her suitabledeniedaffection for theceased to have
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alienated,cruelly; whollyher thattreated his affections for her were that her
anyup, performbroken and that cohabit with orhome was he refused to her

alleged byhim It thatof tile duties due from as her husband. was further rea-
plaintiff great pain hadliad suffered and lost her homeson of these matters the

demurrer,society Held,comfort on that theand the and of her husband.
of action.declaration set forth no cause

another for the alienationone womanTort, allegedby against
of the husbandthe defendant of affections forthe plaintiff’sby

declaration,her. The thedefendant demurred to asassigning
oftherefor that it did set forth a cause action.notground legal

The demurrer,Court overruled the and the defendantSuperior
J.,At trial in that thecourt, Hammond,the beforeappealed.

returned a for the al-verdict and the defendantjury plaintiff;
which, J., to be aHammond, ceasedleged exceptions, having

court,of werethat allowed J. The factsjustice Sheldon,by
in theappear opinion.

E.R. K.Joslin, Hamilton with(S. for thehim,) defendant.
C. F. M. Prest withChamberlayne, for the(W. him,) plaintiff.
Lathrop, do not thinkJ. We that the declaration in this

case sets forth cause ofany action at common if the actionlaw,
were the husbandby anotheragainst man; and no statute

thisof Commonwealth the wifegives thangreater theany right
husband in cases of this nature. The acts are that thecharged

“defendant did ingratiate herself into the ofaffections saidthe
Willard ;Houghton plaintiff’s cause him inces-[the husband]

to her tofrequent hersantly varioussociety; give sums oflarge
to execute to hermoney; various of toconveyances property;

make of herlarge expenditures behalf;on and to trans-money
her,fer theto said defendant, the and lovecourtesy generosity,

affection,and bestowed himpreviously theby upon asplaintiff
his It issaid wife.” then that reason ofcharged these un-by
lawful acts her husband ceased to have orregard, affec-respect,
tion for the and becameplaintiff, cross, irritable, ill-tempered,

towards her,and herpenurious suitable anddenying support
maintenance; was of cruelguilty and abusive treatment towards
her; that his affections for her were alienated from her,wholly

herand home and married state andbroken up thatdestroyed;
husband,•her while certain monthsliving underduring the same

”“her,roof with separated her,himself from refusedvirtually
■tolive or cohabit with her as husband and wife, or to hergive
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benefit ofthe his or to of the duties duesociety, perform any
husband;from him as her but on the for of thecontrary, part

and the therest ofyear openly, during lavishedyear secretly,
love,his and affection theproperty, defendant.society, upon It

“furtheris that reason of thealleged matters andby things
”hereinbefore set forth the has suffered andplaintiff great pain

distress of mind and has lost home,her thebody, and society
husband,and comfort of her etc.

No is and therefore the not foradultery alleged, action is
criminal conversation, where the when a husbandallegation
sues is that the debauched and knew thedefendant carnally

wife. Theplaintiff’s alienation of the in suchwife’s affection
a case is a mere matter of and the loss of the wife’saggravation,
consortium is the of the Adul-actionable consequence injury.

if this was notto be andwas the essential fact proved,tery
the action failed.proved

actioncould maintain ana husbandlaw, also,At common
“ and enticed his wife toone procured,whoagainst persuaded,

secrete, hide,and to andhim,fromabsent andcontinue apart
the she con-him, timeherself from duringconceal whereby

her aid andand andher society,tinued absent lost comforthe
Lambert, 24 Ont.Lellis v.affairs.”in his domesticassistance

an onemaintain action653, also againstHe654. couldApp.
andunlawfully harboring,his wife and concealing,for receiving

Into deliver her to him.andhim, refusingher fromsecreting
beneed not alleged.casessuch adultery

whichin the substantive allegationsWe do not see anything
known to the com-actionofwithin formthe case anybrings

that of Lellisis like v.in thislaw. The case respectmon
this,to and where thesimilara caseubiLambert, verysupra,

the ofCourt Ap-byconsideredmatter waswhole ablysubject
seriatim. Judgetheir opinionsthe deliveringpeals, judges

“ affections notwife’sOsier, of asaid: The loss664,on page
whichpartdefendant’son thesome actabout bybrought
neverconsortium,herloss oftheor involvedcausednecessarily

wife permithusband. His mightthea of action tocausegave
atvisitattentions, herfrequent society,to heran admirer pay

and such means alien-her,home, byhis uponher spend money
in her refusal to liveevenhim,from resultingate her affections
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about,and, it in theso as breakingfar she couldwith him, bring
‘nohome, andof his and there no pro-being adulteryup yet,

of the wife,or andand secreting*curing enticing’ ‘harboring
the man. Ano action at the suit of the husband againstlay

an actionin no better maintainwife can be to againstposition
hera woman of similar towards husband.”conductguilty

In us of that the substantivethe case before we are opinion
a cause of andaction,of the not statedeclaration doallegations

O'Connor,v.that the Evansdemurrer should be sustained. See
287; Gile,Neville So ordered.ante, ante,v. 305.

Murphy.vs.Commonwealth Clarence

20, 19,Essex. March 1899. 1899.October

Holmes, J., Morton, Hammond,Knowlton, Lathrop,Present: C. & JJ.

Resentence Criminal Error—JeopardyReversal Sentence on Writof after of of
— —Second Punishment andAbridgment Privilegessame offor Offence
Immunities.

person, byA having jurisdictionwho has been sentenced a court of the offence of
person, having rightwhich he is convicted and and the sentenceof the to to

place designated, portionthe and who has of the time forserved a substantial
sentenced, maywhich he was turns out a writ ofbe if it on errorresentenced

brought unlawful,by althoughoriginalhim thethat the was effectsentence
twice,solitarycompelof such resentence will be to him to suffer confinement

longer periodand it result inwill his actual a than the term forconfinement for
which he originally.was sentenced

Indictment for ofembezzlement. After a reversal the de-
fendant’s error, 264,sentence a writ of Mass.172upon reported

Court,the case was andremanded to the he was resen-Superior
tenced in that Sherman, J.,court who allowedby exceptions,
which in theappear opinion.

E. F. for theMcClennen, defendant.
DeGoosh,A. W. for the Com­General,Assistant Attorney

monwealth.
inMorton, The was theJ. defendant in this case plaintiff

error in the case of 264. InMass.Commonwealth,172v.Murphy
VOL. 174. 24


