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“is to be thengrandchildrenThe whomy living,maylanguage
divided between them.”beto equally

oftherefore theare the decree of singleWe thatopinion
far asso it to the before us,relates questions arguedjustice,

to anbe affirmed. So much as relatesshould of the decree
forto counsel beallowance fees is to settledand byexpenses

as we do the allowancea not understand thatsingle justice,
the services ofmade includes counsel on the appeal.

Decree accordingly.

Company.William A. Turner vs. WaterRevere

26, 27, 21,Suffolk. 1898. 1898.January May

Field, Holmes, Knowlton,J., Allen, Morton, Lathrop,C.Present:
Barker,& JJ.

— —Company SupplyWater Nonpayment ChargesWater Refusal of for of
Regulation.Unreasonable and Void

company incorporated purpose supplyingA water for the of the of ainhabitants
“water, istown with which authorized to throughwaterdistribute said town

therefor,” rightand establish and collect rates has no supplyto refuse to water
system groundof ato the lessee house connected with its on the that ownerthe

paid previoushas year;of the not the rates for the regulationhouse and a of
“company that non-paymentthe in all cases of daysof rates fifteen after same

due, maywater be shut notice,are the off without againfurther and not be
paid,”until mayturned on rates are so far it givingas be construed as such a

right, is unreasonable and void.

equity, filed 5,Bill IN 1897, toFebruary the de-compel
water,tofendant the withsupply plaintiff and to restrain it

him fromfrom a suitablepreventing securing supply thereof.
Court,inAt the the onhearing Superior an agreed statement

of a decree was enteredfacts, the fromrestraining defendant
or to theneglecting withrefusing plaintiff a suitablesupply

of water so as he continues tolong thesupply waterpay regular
with alland otherrates, complies reasonable and usual regula-

future,inof defendant thetions the those to theexcept relating
theof water rates of ownerspayment remaining unpaid previous
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tenants, and the toor defendant this court. Theappealed
material facts in the opinion.appear

1898,inwas at the barThe case and after-argued January,
to allsubmitted on thewards was briefs justices.

Johnson,B. N. for the defendant.
Morse,C. for theR. plaintiff.

Lathrop, 1, 1897,J. On the hired aFebruary, plaintiff
in from Clarissa C. itsdwelling-house Winthrop, Doane, owner.

helater,Two to the defendant toapplied have waterdays
turned and tendered the fromon, price charged 1,1897,January

1,to 1898. The defendant refused turnto onJanuary the
to ituntil amount due forwater, the water tosupplied Mrs.

1, 1896, 1896,toDoane from OctoberJanuary 10, had been
October, 1893, Doane,oneIn Emmet then owner ofpaid. the

house,an for watermade for thehouse, application and paid
1,to him on and1894,the bills sent 1,onJuly 1895.July

13, Emmet J. Doane1895,On the house to hisJuly conveyed
Doane,mother, whoC. sinceClarissa that date has been the

defendant noowner. The received notice of this conveyance
1,8, 1896,1896. theuntil June On defendant sent aJuly bill

theto Mrs. Doane for water during T896. Thisyear bill was
1896,17,on the defendantnot and sent notice topaid, July

would be cut offthat the water unlessMrs. Doane the bill sent
10,be On1 should Octoberpaid immediately. 1896,on July

Theshut off. defendant to turnwas refuses onthe water the
bills landlord,the the incurred hisuntil plaintiffwater pays by

orthehas rulefollowing regulation:itbecause
“ for of shall beuse water on firstThe rates thepayable day

forAllin each orcharges specificof foryear. supplies,July
of shall be inthe advancefractional beforeyear, payableparts

In all oflet on. cases ofwater is rates fifteennon-paymentthe
due,are the watersame be shut offafter withoutmaydays

notice, and not turned onbe until rates areagainfurther paid,
offfor andshutting$1.50 additional on.”and letting

a decreeCourt entered theThe defend-restrainingSuperior
toor theprovidefrom with arefusing neglectingant plaintiff

of so as hewater, tolong continues thesuitable supply pay
withand allrates, complieswater other reasonable andregular

in future,of the defendant theusual thoseexceptregulations
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the water rates ofto the of unpaidrelating payment remaining
.orowners tenants­previous

is and thebefore us on principal questionThe case appeal;
this,whether, to a case itif rule like isis the appliespresented

reasonable.
142,1882,the c.St. ofThe defendant was underincorporated

“ withof the inhabitants of Reverefor the furnishingpurpose
4,and other it waswater for domestic givenpurposes.” By §

“ fix tothe and from time time for theestablish ratestopower
theof and collect same.”water,use such

' to259,of c. it was authorized contract with1884,the St.By
“town with forto that water thethe town of Winthrop supply

forof other as authorizedfires and purposes,extinguishment by
“ distribute watersaid also authorized toact.” It was through

therefor intown, collect rates like mannersaid and establish and
thein town ofit is. to do Revere.”as said act authorizedby

387,St. of c.The of its charter the is1887,amendment by
immaterial to the case.

one,It contended that the rule is a reasonableis because
insimilar rules been ordinances varioushave established by

cities, in a ofand statute a tocharter theGeorgia granting
Atlanta; it hasof and that been decided to be reasonablecity

in It is also that it is aforarguedPennsylvania. personeasy
aor tohouse ascertainbuying whetherhiring debt ofthe some

former owner has been paid.
course, it cannotOf be that,disputed if the Legislature gives

a lien the land to a orwaterupon gas dues,forcompany unpaid
or uses words toequivalent lien,a itgiving has the to doright

isand thereso, more tonothing be said.
Burton,In v.Atlanta 90 486,Ga. the charter thatprovided

ofthe board water commissioners haveshall the topower
“ the inrequire payment advance for the use or rent of water
furnished them in orby upon building, orany place, premises,
and in case made,shall not beprompt payments shutthey may
off the suchwater from orplace, andbuilding, premises, shall
not be to saidcompelled again supply orbuilding, place, prem-

arrears,untilises with water said with interest thereon, shall
heldbe It was that the commissionerspaid.”fully might

credit;on that the charter didfurnish water not acontemplate
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credit, because water was notpersonal furnished to butpersons
“to The charter did notbuildings. norcontemplate intend that

water should be furnished individual orupon credit,personal
but that the should be made asupply thecharge upon property

whichto the water was conveyed.”
In Girard v.Co.Ins. 88Philadelphia, Penn. St. the393,

words of the that,ordinance were after the water off,was turned
“it shall not be oragain supplied furnished to the said premises

of allexcept arrears ofupon payment rent,water and the sum
of two dollars for incurred.” Theexpenses of theopinion court
states that the of the ordinancevalidity was Theconceded.

whether,was as theonly question defendant had not cutsooner
the onoff rates notwater thepaid, wasbeing plaintiff obliged

threeto ratesyears’ due from apay former owner, instead of the
forrates one of which it hadyear, made a tender.

The ofcase Commonwealthv. 132 St. 288,Penn.Philadelphia,
case,a consideredgas thesimply as settledquestion theby
case, andformer the opinion does not discuss it.

Brumm,In 12 Atl.Appeal 855, case,a waterRep. theof
charter that theprovided realexpressly estate to which the

was furnished shouldwater be bound the water rates.by
The derived fromargument andforeign ordinanceslegislation

incities other States seems to us to ofof be little inconsequence
the before us as to the effect of thedetermining question regu­

noted, however,in case. It belation that in Newmaythis York
that ait is cannotgas toexpressly provided company refuse

former thea of has notoccupant premisesbecauseturn on gas
311,1859him. St.for consumed c.by (N. Y.),the gaspaid

6, 1356, 1357.Y. 1896),2 Rev. Sts. (N.9.§§
held, 17,under the St. 10 & 11 Vict.it has been c.In England

rates,water thenot waterdoesthat, if a tenant pay company
andhouse the mainbetween theconnection pipes,sever themay

house,the he has tothenew tenant occupies rightif athat,and
on the but untilon,turned reconnecting pipes;the waterhave

notis to a underwater liableso, company penaltythehe does
him with water. remarks ofThenotact for supplyingthe

notJ., of newon the the tenantpoint compellingBramwell, L.
debt, be citedwill later.an old Waterworksto pay Sheffield

Wilkinson, 4 410.D.C. P.Co.v.
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21, of water rates4, arrearsUnder the 50 & c.51 Vict.St. §
in arent does not exceed £20 be recovered per­where the may

a of but the cannotland,sonal action waterpurchaseragainst
man,Eastbe cut off. London Co.Waterworks v. Keller­ [1892]

Q.2 72.B.
Massachusetts,is in the caseSo far as concernedlegislation

61, 16,is c.of a The Sts. givesPub.covered.gas company §
“to the from thethe the prem-right stop gas enteringcompany

due;to amount and toises” of a theperson neglecting pay
meter,certain hours and thethe between removeenter premises

said about users liable forisNothing making subsequentetc.
old debts.

1894, a299,of makes it unlawful forThe St. c. gas company
“ forfor or thetoto refuse supply gas any building premises

billthat a remains unpaid previous occupantreason gas by any
or ortheof said building premises: provided person persons

not in such forshall be arrears tofor corporationgasapplying
to or for said or orfurnished building premises,gas previously

”other oror for building premises.­to any
as is concerned the isSo far settled.questiongas

no until after thiswater there was generalAs to legislation
1898, c. makes the samewas The St. of 168,action brought.

299,the of c.1894,as to water that St. made as toprovision
retroactive,is not and thestatute before usThe questiongas.

decided on is much in ourmust be Theregeneral principles.
to show that we should not hold that one manspecial legislation

another,the debt of or that a isis to water rate apayobliged
the The of thecharter defendant is ofland. oneuponcharge

found,Theforms. one which is andthe simpler generally
ofto most cities and ofthe towns this Common­which applies

wealth, the theafter to or rents forgiving right regulate price
“water, this :of the contains Thethe use provision occupant

shall be forliable the the ortenement ofpayment priceof any
tenement;of the water in such andfor the use the ownerrent

liable, use,onalso notified suchif,thereof shall be of hebeing
*thereto.” This must mean annot action of con-does object by

* 1846, 167, 14, 1863,Boston; 163, 13, Bedford;St.St. c. c. New St.§ §
Salem; 1865, 153, 9,268, 14, 60,1864, 1867,St. o. Cambridge;c. St. c.§ §
1867, 343, 13,7, Medford; 1869, 462, 12,o. Roxbury;St. St. c. Lynn;§ §§
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for it istract, rent;a for and in somesimply liability charters
“the words are toadded, be incollected an action of contract in

the of the town.”name
Our neverhas authorized theLegislature of an un-making

water arate lien orpaid charge the Itupon land. has author-
ized notice,the owner liable, after inholding some charters,

tenant,for the debt of a inbut no instance has a tenant been
held for the ofliable debt an If theowner. to createauthority
a lien or is to be derived fromcharge rules,the to makeright
there would been nohave to insert thenecessity words above
cited.

In ofthe absence can a suchlegislation, as the oneregulation
land,in if it a lien on bequestion, aimposes considered reason-

able one? We are of that this an-opinion question must be
in theswered negative.

60,v.In Stearns,Lumbard 4 Cush. it was declared Chiefby
aJustice Shaw that waterprivate company, itsby accepting

ifcharter, would abuse its franchise it water,failed to furnish

8, Woburn;1871, 307, 1871, 133, 17, River;St. c. St. c. 1872,Fall St.§ §
188, 9,343, 14, Brookline; 1872, Lincoln; 1872,c. St. c. Concord and St.§ §

62, 1872, 79,9, 11, Lawrence; 1872,Holyoke; 344, 14,c. St. c. § St. c.§ §
345, 10, 336,Newton; 1872, 1872, 14,c. Springfield;St. c.St.§ West§

1872, 337, 11, Waltham; 274,1873, 7,c. St.Roxbury­ ; St. c. Lexington;§ §
1873, 76, 9, Natick; 1873, 9,322, 1874,c. Westfield;St.St. c. St.§ §

1874,Danvers; 256, 9,191, 9, ; 1874, 125,St. c. Marlboroughc. St. c.§§
199, 14,10, 1875, Watertown; 1881,Newton; 206, 8,c. St. c.St. Fra­§§ §

1884, 1887,12, 416,256, Cambridge; 11,mingham; c. c.St. St. Malden.§ §
”“ clause,have thefollowing occupantThe charters and owner but add

“are in an inthe rates to be collected action of contract the namethat water
1891, 348, 9, Haverhill; 1891, 401, 13,c. St. c.of St.city.”the § Quincy;§

1897,12, 473, 10,1894, 187, Stoneham; St. c. Stoneham.St. c. §§
that offollowing objectionthe notice theprovidesThe charter to owner

1875, 217, 9,c. Taunton.writing: St. §be inmust
provide that notice of objectioncharters the thefollowingThe ownerfrom

98, 9,1876, Clinton; 1881, 174, 9,c. St. c.be in St.writing:must § §
Weymouth.

that both the notice to the owner thefollowing providescharter andThe
1875, 6,158,in : c.writingmust be St. Rock-the ownerobjection from §

Co.port Water
beowner of tenement shallfollowing provides: any“ThecharterThe

tenement,inthe rent for the use of the water suchofpaymentfor theliable
1892,of in St.city.”in action contract the name of theanto be collected

384, 12, Chicopee.c. §
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waterforshouldallto who applyit was its supplyand that duty
95.Boston, 104 Mass.v.also Youngterms. Seeon reasonable

theLowell, was beforewhichofof the city,The ordinance
152 Mass.Lowell,v.BankRiver Savingsin Merrimackcourt

It pro­the one before us.thanmuch more556, was explicit
offoroffthat, was cut non-paymentin the watervided case

“ sub­orfor the anybe on either presentit not letrates, should
Thedue.amountof theoccupant,” except upon paymentsequent
forreceived thewas, that, moneythe hadafterdecided citypoint

theit offwater, yearnot cut duringof it couldusea theyear’s
is noTherehis bill.a had notbecause former paidoccupant

arate constitutes chargeain the thatintimation wateropinion
In­ofland, contract.theand case upon groundtheupon goes

ofdeed, Knowlton, paymentsit is said Justice speakingMr.by
“ thenature ofwith theIt to be moreof rates: seems consistent

of a com­of theasto consider them pricetransactions payments
for theto public,sold a provideunder authoritymodity, general

whoto theto sell in a reasonable personsand upon way,request,
constitute the public.”

or abe that a companyIt desirable water company gasmay
noits but seedebts,have of weshould an easy way collecting

to a debtit be enabled the court collectreason shouldwhy by
it itsto when sellscontract,one who is not a thefrom party

such aon The com­credit. Legislature may givecommodity
lien, nomechanics. We havea as it has one togivenpany

advance,in as in Bos­doubt that be demanded is donepay may
whether the house could not have theton, owner of thethough

shut off the andwater for he had notduring recover whatyear,
Rockland,used, be considered an Seemay open question. Water

Adams, Maine, InCo. 84 472. this the owner of acase,v. house
“words,bills which containedhad the one rentyear’s willpaid

in all cases.”be a he therequired usedDuring subsequent year
fourfor months awater and was sued foronly, year’s supply.

that void,held theIt was was unreasonable andandregulation
ex-,the could notthat recover theplaintiff unless defendant

assented to the thatand of formerregulation,pressly payment
. Auburn,not suchbills was assent­ See also v. Maine,Wood 87

287, therewhere are some remarks in of thefavorstrong
consumer.
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We also nohave doubt that a water demand acompany may
as is the Bostondeposit, required Gasby whereLight Company,

it does not know the This was heldconsumer. to be reasonable
in the case of a in v. Mutualgas company Williams Gas Co.52

499. alsoMich. See v. MilwaukeeShepard Gas Co. 6Light
Wis. 539, and 15 318.Wis.

The to offshut water or ifright a bill is not un­gas, ispaid,
so far as thedoubted, consumer is concerned. v. Man­People

hattan Gas Co. 45 Barb. 136.Light McDaniel v. Springfield
Waterworks Co. 48 273.App.Mo. Sheward v. Citizens’Water
Co. 90 Cal. 635. Shir­as v. Ewing, 48 170.Kans.

If is to the ofownergas supplied different houses under sepa­
rate failure thecontracts, to bill on onepay house doesgas not
authorize the off of fromthe thecutting other.gas Gas Light
Co. v. 25 Md. 1. See alsoColliday, v.Lloyd Washington Gas

Co. 1 331.Light Mackey,
In American 194,Water Works Co. 46State,v. Neb. awhere

default,consumer of water who was in after the water was turned
due,off, tendered his arrears refused tobut one dollar, as re­pay

of the for waterquired by regulation on,thecompany turning
courtthe mandamus the to turn the waterby compelled company

the toon, be unreasonable.holding regulation See also Smith
Co.Water 104 Ala. 315.Birminghamv. Works

a lien oris difficult to see howIt land can be Cre-charge upon
consentated, the written of the owner or an act ofexcept by by

it is 120, 3,the Pub.the when Sts. c.provided byLegislature, §
“ in landor interest shall beand no estate orassigned, granted,

e. ansuch instrument insurrendered, writingunless writ-by [i.
the or of law.”operationbysigned by grantor]ing

and without it ais a house cannot atWater thenecessity,
in our It must bebe obtained'time cities.occupiedpresent

and to a man toa water company, compelfrom another’spay
seems to usto obtain it a result thatin order notdebt ought

aWater is even than forgreaterto be reached. necessity gas,
in use;means of in theare other case oflightingthere yet gas

inthere is a decision point.directly
LightIn New Orleans Gas Co. v. 12Banking Paulding,&

378, the refused to the defendantplaintiffRob. supply(La.)
anunless he bill contractedunpaid a formerpaid bygaswith
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so,do inof to order to obtainthe He promisedowner building.
turned on the and afterwardsthe The suedplaintiffgas. gas,

thehis to amount due from the formerhim on promise pay
void,court held that the andowner. The was thatpromise

tohad no such athe right requireplaintiff payment.
410,Wilkinson, 421,P.In Waterworks Co.v. 4 C. D.Sheffield

"422, well,ram­ notit said B­ J.: doesis L.by My judgment pro­
this, that the have a to insistrightceed upon appellants upon

severed,communication with their main untilthe remaining
claim rates due from the istheir for sat­preceding occupier

do was,isfied. I not think have such That nothey right.
;which acted butnotion in itdoubt, uponthe they opinionmy

not sustainable. The learned who has statedis thismagistrate
well;it and incase has I with himargued extremely agree

that it the intentionwas not of the thatthinking legislature
the be atundertakers should to withhold the ofliberty supply

fromwater the until the arrears due fromrespondent’s premises
some one else are I also with himpaid. in thatagree thinking

is made for theirample provision them tosecurity by enabling
advance,the indemand rates without what be calledhaving may

in the nature of a lien the itselfsomething forupon property by­
rates.”gone

It is that' a orlesseesuggested canpurchaser easily protect
himself, outby whether the water hasfinding been for.paid
The answer to this is obvious. The records of a water com-

records,are not whichpany public to one has access.any If
made,be there is no law toinquiry thecompel tocompany

a certificate ingive The answerwriting. would be a verbal
one. If there should be a toas what itcontroversy itwas,

bewould a matter to be An answerproved. in the negative
would ofoperate andonly by way this wouldestoppel, have to
be it turned outproved. Suppose bill,that there was an old
which the clerk who the answergave had beensupposéd paid,
when in had been,fact it not and the should show thatcompany

hadthe clerk no to theanswerauthority question. Is the man
who to a house to beproposes buy fromkept thecompleting

until all thesepurchase matters are determined a court ofby
?law Auburn, Maine,See Wood v. 87 287, 292. It toseems

that,us if an orunpaid water bill isgas amade thecharge upon
vol. m. 22
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statute,ofland without a there are numerousauthority diffi-
;beculties to encountered and that the better rule is that any

such as that before if construedus, as theregulation defendant
into construe it this is unreasonable andcase,seeks void.

Decree affirmed.

George A. vs.Devlin Samuel Dalton & others.

4,3, May 21,Suffolk. March 1898. 1898.

Allen, Holmes, Knowlton, Morton,Present: & JJ.

— Discharge theCertiorari—Statute Volunteer Militia.of Officer of

proceedings actingwill not lie to correct the of the board of examinersCertiorari
“ concerningc. entitled An367,under 64 of St. Act the1893, volunteer§

militia.”

Petition, Dalton,Samuel3,1897,filed May against Adjutant
records,the the board ofin of and' examinersGeneral charge

“1893,the of entitled Anunder of c. of Acts Act con-53 367§
militia,” for a writ of certiorari tovolunteerthe quashcerning
board in the fromof that petitionerdischargingthe proceedings

ofin F the Sixthas a Companyhis captain Regimentposition
Militia. Holmes,beforethe Massachusetts Volunteer Hearingof

was to examination, andJ., ruled that the subjectwho petitioner
answer,return or anda furthermotion for reportedthedenied

forof the consideration ofthepetitionercase at thethe request
in the opinion.The facts appearfull court.the

with forF. Hesseltine theHesseltine, him,)(N. petitioner.S.F.
General, for theAssistantHallowell, Attorney respond-J. M.

ents.
Allen, Amendment to the ConstitutionThe Fourth pro-J.

“ to command in the militiacommissionedAll officersthatvides
in such manner asoffice the may,from Legislaturebe removedmay

367, 42, that anc.law, 1893,of providesThe St.prescribe.”by §
“ toand notified beforecommissioned appearshall beelectofficer

in section Sectionfifty-three.”boardthe providedexamining
“ commissioned officer cer-that Every [withprovidesfifty-three


