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—— — — Law Fact.Injuries DamagesRailroad Action andPersonal

personalcorporation injuriesagainstIn an a for occasioned to theaction railroad
throughplaintiff passenger by having leg win-a its train his forced awhile on

groundbeing dragged along a car which beendow and under had derailedthe
over,tipped rulinga that would beand the is not entitled to it notdefendant

ordinarypoisoning afor it was the effect of such wound.liable blood unless
injuredperson diligenceA a railroad accident is bound to duewho has been in use

treatment, duty respectproper fullyinto obtain medical and his this is dis-
by procuring reputablecharged ordinary physicianinusing care a and fol-in

lowing instructions; corporationhis and is notthe railroad exonerated from
liability injury, althoughfor the ofresults the those results are more serious
than if he had liad better treatment.

against corporation personalIn injuriesan action a railroad for occasioned to the
plaintiff by negligence, juryis thethe defendant’s it for to determine whether

received,his injurycondition at the time of trial was the of thethe effect so
was,and, itif the of subjectrelation cause and effect is such toas the defend-

liability, by theyant to which is to be measured what shall find to be the effect
injury.of the

practises physicianEvidence that one a surgeonwho as patientor attends a and
gives justifiesprofessionalhim findingassistance a that the services are ren-

pecuniary recompensedered for a paidto by patient.be the
person keptEvidence that a sick is privateand cared for aat hishouse other than

justifies findinga uponhome that he is expense.there
person engagedEvidence that a has been years studyingfor two profes-in afor

sion, employedand that he has labor,been doto certain taken in connection with
appearance testimonyhis and with permanentlyto the effect that he is disabled

by heart, enoughdisease of the is justify findingto a capacitythat his earnto
money has been lessened.

jury properlyThe are plaintiff,instructed that inju-personalthe in an action for
accident,ries inreceived a railroad impairedis toentitled recover for his

capacity moneyto performanceearn in labor,the of manual or andmental
also the sum which cure,properlyhe has expended endeavoringin to effect a
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necessary prove expenditure anyand that it is not for him to the of definite
sum, jury may knowledge chargesbut the ordinarilythat use their own of the

by physicians determiningmade for their services in bethe amount to allowed.

Tort, tofor occasioned thepersonal injuries theplaintiff by
of the defendant. inTrial thenegligencealleged Superior

J.,Court, who allowed abefore bill of inBlodgett, exceptions,
assubstance follows.

The defendant admitted its for to theliability any injuries
which were due to the accident described.plaintiff hereinafter

testified, inThe plaintiff substance, 1896,that on 7,May
he a onwhile was a defendant,train of the at aboutpassenger
M.,P. car inthe which near7.30 he was its instationriding,

Boston, was over;derailed and that the wasplaintifftipped
him,the ofthrown back the seat behind and thenagainst

front,the back of then theagainst the seat in and against oppo­
the on the andsite side of which side car over hiscar, tipped

car,left went and this side of the withwindow,theleg through
it, ;his under was for some distancethe groundleg scraped along

time, heand,for a when histhat he was unconscious recovered
senses, in a at the defendant’s and sent towas hack stationput

that he there under the direc­the stayedHospital;Emergency
him;time to examineuntil found thattion of the doctors they

him and dressed histhem andthen of examined injured leg,one
it; there about two hours,that he remainedonaput bandage

hack,and a as he was toldhe went outsideand there gotfrom
himno accommodations for tohadat that they staythe hospital

himself;for thatfind a hismust legand he placeover night,
bruised, and the skincut and scrapedbone wasthe shinalong

;of a cousin in Readvillethe homeoff; then went tothat he
to Boston about o’clockeighthe cameon the next daythat
of to the Massachusettsgoingfor the' purposein the morning,

his to theand ontreatment, way hospital'forGeneral Hospital
accident,the forstation, ofthe sceneat defendant’sthestopped

he had lost at thewhichpropertyof recoveringthe purpose
to swellhiswhile there leg beganthatandtime he was injured;

in Boston whereato housethat heso wentmuchand himpain
for a doctor.and sentlived, to bedand wenta cousin

thatthe testifiedplaintiff,a witness bycalled asCoxwell,Dr.
thesome time during day,theto attend plaintiffhe calledwas
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at inand visited him about six o’clock the onevening, 8,May
1896; he found woundthat a on left which wasthe plaintiffs leg,

tender,and and in blood hadinflamed which poisoning already
had an over thein;set that the woundleg antiseptic dressing

toa from the the knee aroundand woundsurgical bandage instep
the wound andthe this bandage thoroughly protectedleg;.that

it;the used that thethe in case witnesssupported leg patient
it and raised theand antisepticcleansed applied dressing, leg;

dirt,due to thethat the blood orwas probably glass,poisoning
iron, at the ofthe flesh time theor or that enteredrusty germs

itaccident; andthat blood wasbeganpoisoning immediately,
not at the time he the toexamined woundpossible thoroughly

it; in,disinfect that had set and the wholeerysipelas system
infected; head,that thewas andpelvis,plaintiff’s right hip,

of the thatlower back found to be his heartwerepart injured;
sound;was examined with the and found to be thatstethoscope

the witness visited him trial;to the of theprofessionally up day
that of disease,the left which was aperiostitis setleg, poisonous

a.in few after the thatdays upon consultation with an-injury;
he called inother whom on account of thephysician, plaintiffs

condition, he decided todangerous on the and onoperate leg, May
16, he made an incision1896, the downperiosteum tothrough

bone; that after thatthe he thedressed wound two or three
as he did before;times daily, that, as a result of the poisoned

wound,of thecondition in,setendocarditis whichseptic pro-
lesionsduced the heart,of resultedand inorganic severe val-

heart;vular disease of the that tothe the acausedinjury leg
of all the tissues of the andshrinking weakenedleg, the limb,

trial;and condition existedthis at the time of the that there
anwas inflammation of the a of thehip joint, andswelling joint,

the and ,itparts wereligaments swollen that thissurrounding
inflammation increased the first three weeks, continuedduring

months,for several and subsided untilgradually the plaintiff got
crutches;out of and went aroundbed on that since then the

slower,had been and there wasprogress use in thispain upon
and would be for anjoint, time in future;indefinite the and

the wasthat wrenched andpelvis and this conditionsprained,
vvasone of the reasons he cane about,used a inwhy andgetting

hefrom which would never recover.probably
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witness,cross-examination this and several otherUpon, medi-
cal testified that bloodwitnesses, was not anpoisoning ordinary

of ifwounds,incident were treatedthey by antiseptic cleansing
and or were cleansed and in adressing, dressed proper manner.

The testified that for twoplaintiff toyears thepreviously
he had been inlaw aninjury Providence,officestudying in
Island, butRhode he did not as to what the amount oftestify

his were at time.earnings any
A witness thecalled testifiedby plaintiff that he bad em-

him to make on real estaterepairs a shortployed time before
describedthe and thewhatinjury, did.plaintiff

wasThere Dr. that hetestimony by Coxwell had attended the
some two hundred histimes illness.plaintiff during
wasThere also evidence Dr.that Coxwell had been surgeon

the in for fifteento Worthing Hospital England years, city phy-
of for andsician medical esxaminerfor aWorthing eighteen years,

ofnumber life insurance in London forcompanieslarge twenty-
he hadfive that medicine and inyears; practised surgery Eng-

hadfor and betweenland threetwenty-seven probablyyears,
five aand thousand cases and sincethousand thatyear; April,

1893, been inhe had medicine and Boston.practising surgery
cousin,who was the testified thatplaintiff's heYoung,Mary

house the after the accident,her andcame to remainedday
weeks; tothat he was confined the bed time;five all thethere

week;care of him the firsttook that con-duringthat she his
bad, and he so she could takenot care ofgotdition was very

nurse;she a malehim, then and that heand was deliriousgot
“ allmost night.”

that he was a secondJ. testified cousin ofJames Mulvey the
him tenhe had known or twelvethat and beenyears,plaintiff;

him two or three times athe habit of that afterin seeing year;
ofhe took care him at' Mrs.accident house,the Young’s begin-

week, weeks;first for four and thatafter the his conditionning
and when he outwas seemed to be ofvery poor,nights talking

his mind.
that theMrs. Lane testified came' to house inplaintiff her

June, 1896, ;and remained there until 19,1896 thatSeptember
him; hetook of that was illshe care the first threevery during

weeks;and hefour was confined to his bed foror severalweeks,
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house,comefor to to her asDr. Coxwell himand that arranged
sold and inmatesin was thehouse which he had beenthe staying

to it.were ordered leave
anwas that the live indefiniteThere plaintiff mighttestimony

becare,he but he would never ableif used thatproperperiod
future,or in and have toto the wouldwork mentallyphysically

asmedical as hehave attendance lived.long
defendant,a witness tes-Monks,H. called theGeorge byDr.

tified ofthat cases after suchperiostitis developoccasionally
thatwithout cause it ratherwasinjuries any being apparent;

wound;uncommon for to after a that itperiostitis mightdevelop
been,such as this to asafter a wound was said ahavedevelop

the fact that wound notresult of the had been or madekept
; orclean and that was the fromthat reason,principalsurgically

the the not beenfact that had rested.leg properly
The defendant rule asthe to follows:requested judge
“ 1. If the find that blood was not the naturaljury poisoning

of onand the wound theordinary consequence plaintiff’s leg,
but due to orwas or ofimproper imperfect cleansing dressing

wound,the the would not bedefendant liable for the blood
or for its effect thepoisoning, upon plaintiff.

"2. was theIt beenplaintiff’s duty, having to useinjured,
to obtain suitablereasonable medical anddiligence treatment, if

the treatment he obtainedwhich was orimproper negligently
ifor the suchapplied, treatment wasperson giving innegligent

or treatment,to theapplying omitting proper defendantapply is
not for theliable thereof.consequences

“ 3. is noThere evidence of what the was atplaintiff earning
the ofthe time of or what his was, andinjury, earning capacity

the cannot foraward the lossdamages either of hisjury earnings,
or to earn.capacity

“ 4. There is no evidence that the has been toplaintiff put
hisreason of and the canany expense by injuries, awardjury

him no thatdamages upon ground.”
rule,The declined toso and theinstructedjudge jury, among

asother follows:things,
“ test whetherThe the relation of cause and effect exists

—between two because that is thethings question here, whether
is thethe cause theof condition of theinjury present plaintiff
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— suchis not a ofwhether condition asthings findyou may
now exists with this follows,andplaintiff commonly ordinarily

whether it does follow,but sometimes and as a matter of com-
and sometimes,mon beexperienceknowledge may inexpected

to from anrare cases follow of that kind. Thepossibly, injury
one,for is aquestion you practical whether, using language

understood,usedas it is and ofthe condition theordinarily
whichfor he seeks toplaintiff to-day, recover was thedamages,

of an received himeffect in 1896. If itinjury by was,May,
there is relation ofthen the cause and effect such as to subject

tothe defendant for thoseliability ensuedwhichconsequences
thefrom so received theinjury by plaintiff.

“ The burden is the toupon that theplaintiff satisfy you
illness with now afflicted,which he is and from which it seems

all the recover,to be conceded he willexperts neverby entirely
tois due the received at the time when this oc-injury accident

curred, or in Ifeither wholly the evidencepart. you find-upon
he has the ofthat sustained burden in this andproof respect,

that his condition is due to thepresent physical wholly injury
time, isreceived at that then he to be compensated- by having

what will afford reasonable for hisyou say compensation present
theIf evidence find that his con-condition. youupon present

received,is to thedition not due but thatthatwholly injury
of existed in' before thecondition and stillpartthings injury,

thisof the that trouble wasparticularare aggra-opinionyou
thenand the so far as it was sointensified by injury,vated

— isthe burden the touponand showplaintiff youaggravated
— he to havefar it was is sufficientdamageshow onlyaggravated

or of the illness inaggravationfor the increaseto compensate
. . .respect.this

“ are to be con-whichelements ordinarilyWhat are those
in a case ofin personalthe damagessidered by jury assessing

to earnis the moneyOne of them impaired capacityinjury?
labor, and of course inof manual or mentalin the. performance

must take intoof con-that thethe determination question jury
of the his ofexpectationthe plaintiff, probablesideration age

earn as menhas tohow far helife, ordinarilycapacity money
areof which fitted or accus-do the work theyin performance

that work is mentalto whether orphysicaltomed perform,
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should havethemuchhow plaintiffmustlabor, saytheand jury
ofthe usein physicalof capacityof this impairmentreasonby

to earn money.powers
sumtherecovertoentitledthe is“Then, plaintiffagain,

inexpendedand properlyhe has reasonablyfindwhich you
forhe has reasonably paidWhata cure.to effectendeavoring

medicine, far as the evi-soandand nursingmedical attendance
todetermine, in an attempttoenables youdence in the case

if theAndin this case.cure, to recoveris entitleda heeffect
be fornecessaryit wouldsome extent"that toshowsevidence

at-for medicalfuturein thelikesimilar expenseshim to incur
considerationintotakenhe is to have thattendance and nursing,

...the time.at present
“ so,shown, fit to dohe seenhave hadmightThe plaintiff

time, whatto the presentwhat he had upactually expended
have offeredand heincurred,had mighthe actuallyliability

toincurred thehe hadthat the upevidence to show expense
But the isreasonable and plaintifftime was proper.present

seesas that unless hefurnish so definitenot to proofrequired
the as to at-do is in case medicalfit to it. There evidence

of visits hadDr. told the number hetendance. Coxwell you
of Theremade to the for the him.treatingplaintiff purpose

afor such visitis no evidence as to what the ordinary charge
of Dr.is no evidence as to the CoxwellThere what chargesis.

I assume that have some knowl-are. ... must youordinarily
ascommon with men in to thein general charges ordinarilyedge

and such as findfor attendance servicesmade by physicians you
rendered, andthe in this case have beenevidence youupon may

the ofof that for determin-avail purposeyourselves knowledge
sum the reason of theshould haveplaintiff expensewhat bying

inhe has and incurred to effectproperly endeavoringreasonably
cure.a
“ disease,of is that theThe contention the heartplaintiff

isat the attributable to thetime,as presentexisting fairly
the. . . And the that evidence ofsays uponinjury. plaintiff

to that thethe be satisfiedought present conditionexperts you
then,is due that There was theof the heart to injury. injury,

claims, of and then con-as the blood differentpoisoning,plaintiff
condition of thein theditions of presentthings resultingfinally
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a conditionplaintiff’s heart, which it is conceded incapacitates the
for theplaintiff work,ofperformance and a conditionordinary

from which it is conceded that there is not to abelikely recovery.
“ that condition ofSuppose thethings, results ofinjurious

blood poisoning have beenmight averted medicalby proper
treatment; it is the contention of the defendant, otheramong

that thethings, received did notinjury result in thenaturally
condition of nowthings In other that there isexisting. words,
not the relation of cause and effect between the confess-injury

received in of lastedly andMay the ofyear conditionphysical
the plaintiff and for a considerable timeto-day, to theprior

time.present
“ It saidis the evidence orupon find, find,toyou may ought

that he did not receive medical treatment, andproper that the
the ofby entrance into thispoisoning woundgerms havemight

been prevented treatment.by so,that to beproper Suppose
ishow the ?affected The wasplaintiff to useplaintiff required

inreasonable care order to effect a cure; he must use reasonable
tocare secure medical andproper treatment after hesurgical was

he must use that of ininjured; care todegree respect securing
treatment that ofprofessional menproper andordinary prudence

discretion do use in cases,similar and if in fact the didplaintiff
care,suchuse a of he did all in the firstdegree instance that the

law him do. If in theto exercise ofrequired reasonable care
he in thecalled services of Dr. Coxwell,properly then the plain-
tiff would not be for the ofresponsible a mistakeconsequences

hismade however serious thatby attending mistakephysician,
case,a one wherebe. themight Suppose evidenceupon you

satisfied that thewere condition of the as it isplaintiff to-day
due to the fact that he notwas did have from his attending

treatment,or andsurgeon that it duephysician proper was
Still,or to that. if the in thewholly mainly plaintiff selection

the or and inof thewith direc-physician surgeon, compliance
of care,tions his in the ofwas exercisephysician, reasonable

the defendant is still in for theresponsible damages injurious
results of theto the results areplaintiff thoseinjury, although
more serious than would have been had he hadthey better
treatment.”

The returned a verdict for thejury andplaintiff; the defend-
ant alleged exceptions.
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theChoate, Jr., forC. F. defendant.
D. of RhodeCurrier H.Pierce, Sheahan,H. L.E. (W. &

for thewithIsland, him,) plaintiff.
askedfirst court was in effectIn the theBarker, requestJ.

for bloodnot be liable poison-defendant wouldto rule that the
aof such wound. Thisit the effectunless was ordinarying,

the as was prop-and instruction requestedwas clearly wrong,
in it were properlyrefused. matters embracedThe othererly

in thetreated charge.
one that thetwo plain-combined rulings,The second request

treatment,medicaltouse obtain propertiff must due diligence
if the treatment whichthatand anotherlaw,which was good

liable,bewould notthe defendanthe did obtain was improper
wasthis fullyThe respectwhich was plaintiff’s duty°inwrong.

acare in reputable phy-procuringusing ordinarydischarged by
Thehis instructions.inand the caresician, followingsame

Nor was thererefused.thereforesecond was properlyrequest
embracedthe mattersinerror the instructions given uponany

toldfirst, werethe thein these jury properlyrequests. Upon
whether,one,the them was a usingthat question practicalfor

understood,usedas it is and the conditionordinarilylanguage
ofat time theof the the the trial was of theeffectplaintiff

accident,which he received the of the andupon occasioninjury
there wasthat if it such a of effectwas, that relation cause and

toto defendantas the There was no evidencesubject liability.
that there was medical treatment. The whole foun-improper
dation for such a contention the fact that medicalwas certain

that blood not an inci-witnesses testified waspoisoning ordinary
manner,if weredent wounds dressed in a but therespecified

ano evidence that blood was not natural resultwas poisoning
an received,such as that which the and noof injury plaintiff

the wounds on notthat which were inflicted him wereevidence
treated,and to an in-and so call forskilfully properly nothing

to be with reference to disabilitiesgivenstruction separately
from treatment. It was to limit theresulting improper enough

to for should find be thewhat tocompensationjury giving they
of the ifeffect So that the inthe instructioninjury. plaintiff,

orthe selection of in withthe andphysician surgeon, compliance
his in defend-directions, the of reasonable thecare,was exercise
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in for the of the in-ant was still resultsdamagesresponsible
hethose results are more serious than if had hadalthoughjury,

correct, wasbetter was and all that wastreatment, required by
thethis branch of case.

andJurors them their oftake with knowledge experience
use,affairs, use,not at to butand are to thatlibertyonly ought

inand conclusions from the evi-knowledge experience drawing
one asdence. that who a or sur-practisesEvidence physician

assistance,a and himattends patient,geon, gives professional
a that the areservices rendered for afindingjustifies pecuniary

beto the Evidence that sickrecompense by patient. apaid
foris and cared at a private other than* hisperson kept house

a thathome he is there Evidencejustifies finding upon expense.
a has been forthat two inperson forengaged years studying

he labor,a thatand has been to intakenprofession, employed
hisconnection with with toand the effectappearance testimony

that he is heart,disabled of isdisease thepermanently by enough
to a histhat earnto has beenjustify finding moneycapacity

the theselessened. All the wereof caserequests upon aspects
andrefused, the instructions wereproperly given right.

overruled.Exceptions

others, trustees, Z.M. Baker & vs.Ellen Adams Willard

another,& trustees.
N.Harriet vs.Lowell Same.

27, 28, May 20,January 1898.Suffolk. 1898.

Field, Allen,J., Knowlton, Lathrop,C. Barker,&Present: JJ.

— ojObstruction Easement.Equity

house, appurtenanta the landA. mansion to easterlyowned which was bounded
Street, Street,southerly by northerlyB.by byT. and openan court about

twenty wide, extending boundary,feet to his western byalso A.and owned
northerlythe of the court he dwelling-houses,On side owned three facing

southerly, occupied by daughters. house,his married havingand His mansion
extending westwardly, court,stoodell about three feet from separatedan the

high,by opening.it six feet in which nofrom a fence was Five windows of
court, inopened bywhichmansion house on the was a drain usedthe all four


