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The byrelations were assumed be at an end. requirementto
to the rela-refersthe statute of continued possessionpeaceable

such, and tonotasthe andtions between mortgagor mortgagee
somein otherof third or of thethe relation persons, mortgagor

of andthan that to land. The threatsthecapacity mortgagor,
ofwhich were to have been exhibited on theforce proved part

the todefendant were not intended to theexclude butplaintiff,
the claim of his to the on thecestui trust hoteldeny que prem-

ises, as be actWhat would the effect of anpersonal property.
devoted to the of a foreclosure,withexpress purpose interfering
we as unaffected our decision. Decreeregard by affirmed.

Charles H. Cox Centralvs. Vermont Railroad.
Francis A. Ambler vs. Same.

W. F. Burditt & vs. Same.another
E. C. Dennis vs. Same.

Robert T. Prentiss Same.vs.

WhitingDavid & others vs. Same.
EdgerleyC. B. vs. Same.

CrosbyE. &C. another vs. Same.
Howard B. Chase vs. Same.

W. B. Johnson Same.vs.

Samuel P. Train Same.vs.

Orrin B. Landon vs. Same.

10, 11,Suffolk. November 8,1896. January 1898.

Field, J., Allen,Present: Knowlton, Morton,C. Lathrop,& JJ.

— — —Warehouseman Negligence Instructions Law and Fact—Bill Ladingof
— — — —Carrier Assent to Contract LiabilityLimitation Validityof of

—Stipulations Burden Evidence.of Proof—

requiredThe care of a propertywarehouseman over in custodyhis ordinaryis
care.

case,Upon inthe facts this which was an action for the property byloss of fire
elevator,while in the defendant’s jury justifiedthe findingwere in that the fire
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lofting legstarted at the foot of the of the andelevator was todue the defend-
negligence.ant’s

of property byAt the trial an action for the loss of infire while the defendant’s
elevator, plaintiff contended,the and there tendingwas circumstantial evidence

show, loftingto that fire leg,the started at the foot of the but there was no di-
place origin.rect evidence of requestedthe or manner of its The defendant

judge jury defendant,the to instruct the to return a verdict for theythe if did
originatednot find loftingthat the fire at leg, groundthe foot of the on the that

originated anywherewhether the pure speculation.fire else was judgeThe in-
jurystructed that plaintiffthe the burden was satisfyon the to them that the

negligence; that,fire was due to the defendant’s this, theyin order to find must
originated; that,be satisfied,satisfied where and how it theyand unless were so

they should return a verdict Held,for the defendant. that the defendant had
ground exception.no of

lading negotiableA bill of is not a ordinaryin words;instrument the sense of those
deliveryand an indorsement and operateof it for value to transfer the title to

goods it,the in assignmentdescribed but not as an contract, byof the except
offorce some statute.

seems, receipt by assigneeIt that the ladingan objectionof a bill of without to its
terms, subsequently demandingand the goods it,of the thecarrier described in
and, upon neglect same,the refusal or of the latter bringingto deliver the the

damages therefor,suit to regardedrecover should be as evidence of assent on
part assignee stipulationsthe of the to the lading.in the billcontained of

Stipulations carrier,lading,in a bill of property any,that “no or the of shall be
any. damage arisingliable for . any causes,. loss or from followingof the

cause,any water,”viz. fire from landon or and that the carrier shall not be
any damage byliable for loss or affirmatively,fire “unless the same shall and

presumption, provenwithout by negligencebe to have been caused the of the
person party sought liable,”or to be made are invalid.

ladingwho receives from a common purportsOne a bill ofcarrier which on its
carriage, acceptsto set forth the uponface terms of and and acts it without

ordinarilyobjection, presumed, contract,will be as in other cases of in the ab-
excuse,sence of fraud or other terms,sufficient to have assented to its so far as

provisions opposedthe therein contained lawful publicare and not policy.to
against goods,In an action a warehouseman for loss of if the defendant relies on

plaintiff comply stipulationthe failure of the to with a in ladingthe bill of under
goods transported, proofwhich the were the burden of onis the defendant to

stipulation justthatshow the was a and reasonable one.
—stipulation lading, grain transported byA in a bill of whichunder is water from

Chicago Ogdensburgto and into an and subjectthere unloaded elevator held to
—England,shipment by partsfor rail to of New thatorder various the carrier

event,anyin writtennot “be liable case or unless claim for theshall loss or
damage party sought liable,person to beshall be made to the or made within

invalid;thirty days,” stipulation inbut a that “the action which saidis claim
broughtsought to be enforced shall be within three monthsshall be after the

occurs,” reasonable,damage just operatesis and and as aloss or bar to ansaid
expirationbrought happeningafter the of three months fromaction the of the

loss.
alleged againstexceptions corporationat trial anthe of action aA bill of railroad

by grain elevator,property in thefire while defendant’sfor loss of thatstated
partiesagreed lading,the billswas between that under the of“it and in view of

loss,property liabilitythethe at the time of theof ofthe situation the defend-
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”; agreementssimply and theplaintiff awas that of warehousemanant to the
applyinglading as tostipulations were treatedin the bills ofcontainedand

groundHeld, had nothat the defendanta warehouseman.defendant asthe
liability ajury was that of ware-objection to that itsan instruction theof to

houseman.
by while in the de-property fireagainst ofan action a warehouseman for lossIn

defendant, who hadelevator, testimony of theof a former foremanfendant’s
fire, intoxica-as to habits ofemploy yearsnot been in its several before thefor

foreman, supplementedifwastion of the defendant’s watchman while the witness
fire, competent toby the isthat habits to time ofevidence such continued the
watchman, thatemployed andperson asshow that he was not a suitable to be

his habitsdefendant, diligence, might whatby have discoveredthe reasonable
were.

grainproperty by in the defendant’sAt the trial an loss of fire whileof action for
that,elevator, tending two hours before thethere was to show aboutevidence

watchman,out, previous ofhad habitsfire broke the who was shown to have
off,intoxication, andand coat thewas seen in the officewith his hat and shoes

down;lyingapparentlycoat with a cushion was on the he had beenfloor where
difficultypersonthat a went had somewho to the door of the at the timeoffice

him;rousing byin it.and that the others before he sawfire was discovered
Held, fairlythat it could not be said that no from which itthere was evidence

nightthatcould be inferred he was intoxicated fire.on the of the

ACTIONS,Twelve the declaration in of whicheach contained
counts,four two in contract and two in the first threetort,

carrier,the defendant as a common fourth,and thebeing against
tried,which the cases were the defendantupon asbeing against

fora warehouseman the loss fire of a of whileby quantity grain
in the defendant’s elevator at New York. At theOgdensburg,
trial of inthe cases the Court, beforetogether Superior Hop-
kins, first,J., the returned forverdicts the in thejury plaintiffs

cases;eleven and the defendant alleged In theexceptions.
case,twelfth directed thethe tojudge return a forjury verdict

defendant;the and the Theplaintiff factsalleged exceptions.
in theappear opinion.

A.C. for theProuty (of Vermont), defendant.
Richardson,R. M. Morse & W. M. for the plaintiffs.

Morton, J. These twelve actions were all tried together,
and all relate to certain which was fromgrain being transported

to various in New and which was de-Chicago points England,
fire while in the defendant’s elevator atstroyed by Ogdensburg,

9,on 1890. The declarations are in all ofSeptember the same
tort,the incases. Counts contract were with counts injoined

count, tort,last which the onethe was relied in andon, being
the defendant with as a warehouseman.charging negligence
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last,ofIn all the cases verdictsthe wereexcept rendered for
last,In the a verdict wasthe ordered the court forplaintiffs. by

defendant, on the thethat action,the was notground brought
occurred,months after the lossthree as inwithin theprovided

theor from time whenbill of due thelading, by diligence plain-
discoveredhave that fact.tiff might

cases,nine of those of Burditt,In the Cox, Ambler,namely,
Prentiss, Johnson,Dennis, Landon,andTrain,Crosby, the grain

underwas what were termed bills ofbeing transported yellow
“which other thethat saidlading, provided, amongst things,

carrier,nor shallnot,shall orperson, afore-company any party
event,case or unlesssaid be liable in forwritten claimany the

be made theor shall to orloss topersondamage party sought
liable, andmade within the action inbe which saidthirty days,

to shallshall be be enforced beclaim withinsought brought
said loss orthree months after the alsoTheyoccurs.”damage

carrier,the norneitherthat orcompany any person,provided
“of said shall ... be forin liablegrainpossessionparty any

; . . infrom fire while store ator ...loss damage any place
shall. . . nor beor there liabil-transshipment,of anyshipment

or . . . the same. for loss unless. shalldamage. anyity
bewithout to have beenand presumption provenaffirmatively

of or tothe beperson party soughtcaused theby negligence
Chase,cases of Whiting,In the and theliable.” Edgerley,made

wereunder what termed white billstransportedwasgrain being
no limitations ascontained to the time withinwhichlading,of

orloss should be the action shouldgiven,of the benoticewhich
that “no carrier or thewhich providedbut propertybrought,

. orfor . . lossbe liableshall fromany damage arisingof any
cause,fire fromviz. oncauses,the landof following anyany

cases,the of Den-water,” In two thoseofonly namely,etc.or
showPrentiss, there evidence to thatwas tendinganyandnis

wasof lossnotice given.written
“ further thewas betweenstate: It agreedThe exceptions

in theand view of situa­the bills ofunder lading,thatparties
loss, ofthe thethe time of the liabilitythe atoftion property

ofthat warehouseman simply.”the wasplaintiffstodefendant
in ordi­that such a case the care isrequiredis well settledIt

Railroad,v. Boston & Providence 10 Met.care,nary (Thomas
sowere instructed.and the jury472,)
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fire started atthat theincontended, substance,The plaintiffs
theofof thein heatingfoot of the leg consequencethe lofting

watch-that thechaff,of anddustthe accumulationandbearings
not andwas kept,and a watchproperman was incompetent

fur-notfire werefor extinguishingthat suitable appliances
nowas evidencetherecontended thatThe defendantnished.

theand this isitson part,was tothat fire due negligencethe
for consideration.first question presented

was no direct evidencethat thereisIt said in the exceptions,
of thenorfoot of the lofting leg,at thethat the fire started

wasthat therewe thinkbutor itsmanner of origin,place
in ifthewhich finding,juryevidence justifiedcircumstantial
of theat the foot loftingthe startedthat firefind,did sothey

of the defendant.thedue to on partand wasleg negligence
elevator, and ranof theon the west sideThe wasleglofting
of the main walloutsidefloor to the on thefrom the first cupola

whichaabout in the centre waselevator, projection,of the and
thewharf and extended abovea distance above theshortbegan

for a ofroof, was for and partmain and which used stairways
the Beneath thiscalled marineelevating leg.the machinery

a,n ranwhich thatin the main wall throughwas ropesopening
shovel in connection with thea steam used work ofoperated

wasThe foot of thethe the insidelofting leggrain.elevating
this andelevator about and a shortopposite projection opening,

it. There on eastdistance from were the side a similar pro­
and in about the same relativelofting leg,andjection positions

and to the main wall theeach other of elevator. Onto the day
the fire theto on themachinery west side had beenprevious
fromin seven ino’clock the till betweenoperation morning eight

in theand nine o’clock with an hour’s forevening, intermission
hourdinner and another for It that insupper. appeared oper­

dust andan chaff ofelevator a inflammable'natureating very
There was showare caused. to that it wastestimony tending

the elevated,to outusual elevator while wassweep grain being
finished,work was butafter the onor that the of the firenight

done; that the atthis was not the foot of thebearings lofting
on liablethe west side were to become heated from theleg

of the and that dust and chaffmachinery, were liableoperation
them,to accumulate about and that this was known to the fore­
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man; that about four beforeweeks the fire in hadfirequestion,
been discovered in the dust and chaff about one of the bearings

the ;at the foot of on the west that onside thelofting leg night
warm,fire theof the were and there was a smellbearings of

oil from fromheated them or near thebearings by, testimony
;it somewhat uncertain which was meant theleaving witnessby

that the which the were oiled werepipes liablethrough bearings
chaff,to become choked with dust andup thethereby increasing

heat;of the to and the fire whentendency bearings that first
discovered to be in the on the westappeared sideprojection just

witness,above the lower end of it. One went intowho the ele­
vator a short time after the alarm had been testified thatgiven,

“on thehe saw fire west side to feet fromthirty thethirty-five
and a from the Thequite testi­projection, -ways leg.”lofting

thatalso tended to show after the fire the onmony lofting leg
was or it,the east side a of but that thestanding, part lofting

the west wason side burnt and the timber andleg up, flooring
“said,of were,around the foot it as one witness all burnt up,”

“said, burned . .as another witness . . . more . thanor, any
other of the Therefoundations.” was evi­part contradictory

matters,dence in relation some of these and evidenceto tending
the not have at the foot ofthat fire could theto show originated

tobefore us is not as theBut the question weightleg.lofting
there evidence whichevidence, whether wasbut anyof the

for thethat were rendered plaintiffs.the verdictsfairly justified
think that theAllen, We to419. factsv. 11Forsyth Hooper,

referred, believed, ifand taken inif especiallyhavewhich we
other,fact that no ex­furtherwith satisfactoryconnection the

fire seems to have been offered,theof the oforiginplanation
it startedthat at theinhave the findingwould justified jury

to defendant’swas due the negligence.andof thefoot lofting leg
inwere not ifjustifiedthe finding,cannot that juryWe say

or thatfind, waswatchman incompetent,so that thedidthey
thatand if thein watching,care was not exercisedsufficient

had beencare takenor morehad been competent,watchman
and prevented.been discoveredhavethe firein mightwatching,

law, was notthat theof jury jus-as mattercan weNeither say,
find, ofabsence automaticthat thedid soifintified finding, they

matterso much inflammablewhichinin a buildingsprinklers
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hadextent to which theythenot,was consideringwaspresent,
defendant, orof theonintroduced, the partbeen negligence

them mightwith theybeenthat had equippedif the building
been serviceablehaveand ultimatelynot the fire,have checked

in it.extinguishing
in-beenhaveshouldthat theThe defendant juryobjects

defendant, iftheforstructed, return verdictsas torequested,
loft-ofat the foot thenot find that the fire originateddidthey

firethe anywherethat whether originatedon theing leg, ground
onefromwas testimonyelse was But therepure speculation.

the fire he noticedon ofto show thewitness that nighttending
of steamthefrom thea smell of oil which came bearingshot

havefireand thewhich near mightshovels were the leg,lofting
true, totherefore,not have been saythere. It wouldoriginated

waselse pure specu-that whether the fire originated anywhere
burdenthat thethe thelation. instructedMoreover, juryjudge

due to thethe fire waswas the to them thaton plaintiffs satisfy
must bein to find thisdefendant’s that order theynegligence,

were,satisfied where and how it and unless theytheyoriginated,
instructionsreturn verdict the Theseshould a for defendant.

inexcluded the orderandpossibilities,speculative required jury,
defendant,to render the to determine theverdicts placeagainst

is towhere and which and itthe manner in the fire originated,
be the instructionsthat followed the thus given.presumed jury

is which to show didthere tends thatCertainly nothing they
that did fire at foot ofnot, or not find that the started thethey

the lofting leg.
The defendant further the andcontends that liabilitiesrights

of to bethe are determined to theparties according agreements
and contained in the andbills of that understipulations lading,

notthese it is liable in the cases under the white bills ofcoming
fire,for loss or from and in thoselading damage arising coming

“under the bills of for loss fire the sameyellow lading by unless
shall and without be to haveaffirmatively, presumption, proven

”been caused its whatever the unlessnor causeby negligence,
for the or wasdamagewritten claim loss made within thirty

it the wasafter or action within threedays happened, brought
thereafter.months

which billsThe circumstances under the of were issuedlading
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are not disclosed. It does not thefully whetherappear shippers
acted as the of inthe andagents plaintiffs purchasing shipping

orthe whether the relation between them was that ofgrain,
and seller. A of is notbill a instrumentbuyer lading negotiable

in the Thacher,sense of those words. v.Stollenwerckordinary
115 Mass. 224. An indorsement and of forit valuedelivery

it,to totransfer the title the in but notoperates describedgoods
as an statute,of the contract force of someassignment except by
as is now the case in and some of the States here.England
Blanchard v. 8 281. Finn v.Page, WesternGray, Railroad,

Abbott,112 Mass. 524. Merchant 1052.ed.)Shipping, (13th
Law,4 Am. & of 554.Eng. Encyc.

it has been held that the of aAccordingly liability consignee
arises,for not from the of from abill but newfreight lading,

demand,foron the the ofof which apromise consignee, andpart
the him under ofand virtue the bill ofgoodsofreceipt by by

Abbott,are evidence. Blanchard ubilading Page,v. supra.
Merchant it566. shouldShipping, (13th ed.) Similarly, perhaps

an billbe held that the of a of with-receipt by assignee lading
terms, andout to its of theobjection subsequently demanding

it, and,the described in itscarrier refusal orgoods upon neglect
to therefor,to deliver the suit recoversame, bringing damages

as evidence of on the ofshould be assent theregarded part
bill ofto the contained in thestipulations lading.assignee

is not to considerBut it that now. Thenecessary question
on thetrial without that theobjection, assumptionproceeded,

of and defendant theand liabilities the were sameplaintiffsrights
from theif bills of had issued defendantas the lading directly

and the andto containedstipulationsthe plaintiffs, agreements
into in the first instance betweenin them had been entered the

theand defendant.plaintiffs
carriers enter intosettled that common con­It is well may
iftheir the effect is not to relievetracts limiting responsibility,

orof their own that ofthem from the consequences negligence,
are in andthe contracts themselves rea­servants, justtheir and

Steam Co.v. PhenixGreat Westernsonable. Ins.Liverpool &
v.Bank Adams Co.93Kentucky129 U. 397.Co. S. Expressof
Caldwell,Co. v. 21Southern Wall. 264.174.U. S. Express

Lockwood,v. 17 Wall.York Central Railroad 357.New Hoadley
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v. 304.Northern Co. 115 Mass. Pemberton Co.Transportation
Railroad, Adams,v. New York Central 104 144.Mass. Grace v.

Railroad,100 Mass. 505. v. New York 98 Mass.CentralSquire
Railroad, Allen,239. 6 486.Judson v. Western

'Whether the contracts are and reasonable has beenjust
court, nottreated as a for the where the facts are inquestion

331,Railroad,Hart 112 U. S.dispute. v. 342.Pennsylvania
The effect of the in the bills inwhite ofstipulation lading

to from for loss fire would be toregard exemption liability by
fire,relieve the carrier from for causedlossabsolutely liability by

from its or that of itsown servantsthough resulting negligence
or This cannot do. That also would be effect oftheagents. it.

inthe the ofto amount unless theprovision regard proof, proof
to thecame We think that theup height required. defendant

incannot evade this manner the on it lawliability imposed by
for the of its and that of itsconsequences servants ornegligence

thisand that is thereforeagents, invalid.provision
In theto in the bills ofregard provision yellow lading requir­

notice of loss or to tobe theing any damage defendantgiven
accrued,afterwithin the same the courtthirty days instructed

reasonable,the that it andwasj­ and that itury just was binding
on the that theplaintiffs, provided defendant thatproved they

and assented toclearly it. There are nounequivocally doubt
in some of the earlier cases in this State which wouldexpressions
seem to the of thejustify v.language Judsoncharge. Western

Allen,6Railroad, 486. Buckland v. Adams 97Express Co.
124,Mass. 135. v. 98Perry Mass. 249. ButThompson, we

think that the law must now be as settled in thisregarded
inCommonwealth with the ofconformity else­weight authority

that one whowhere, receives from a common carrier bill ofa
which on its face to forthlading purports set the terms of car­

it,and and actsaccepts withoutriage, upon beobjection, will
inas ofpresumed other casesordinarily in thecontract, absence

excuse,fraud orof other sufficient to have terms,assented to its
farso as the thereinprovisions contained are lawful and not op­

to Fonsecaposed public policy. v. Cunard Co. 153Steamship
v. NorthernMass. 553. Hoadley 115Co. Mass.Transportation

304. Gott Dinsmore, 111v. Mass. 45. Parker v. Southeastern
1 C. P. D. 618.Railway, Adams,Grace v. 100 Mass. 505.
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Hutchinson, Carriers,Bills etPorter, of 150Lading, seq.§§
et Am. & of 516. 2240 4 Am.Law,Eng. Encyc.seq.§§

Law,& of 292-294.Eng. Encyc.
erroneous,In this of the law the instruction wasview and

a ifmust be new trial the was a andthere rea-stipulation just
not,If it then instructionsonable was the was too favor-one.

defendant, it has no forthe causeable to and just complaint.
the failure ofThe defendant relies on the toplaintiffs comply

it, therefore,burden is towith the The on show thatstipulation.
Smith,and reasonable one.the a Lewis v.wasstipulation just

Association,New107 334. Keene Accident 161EnglandMass. v.
Q.149. B.Mass. Lewis Great Western 3 D. 195.v. Railway,

Law,Am. of5 & 326.Eng. Encyc.
the were toIt is to observed that not fromthirtybe days begin,
orthe the received notice of thetime when shipper consignee

itthe time when occurred.loss or but from There wasdamage,
was what isevidence the knowntransported bythat grain being

route; itthat wasis,rail water frombroughtas"a lake and by
there intoand unloaded the defendant’sto Ogdensburg,Chicago

to order for rail variousheld toshipment byand subjectelevator
not what wasIt did theclearly appearof Hewparts England.

from toChicagoof time usually required Ogdensburg;length
it from tothat took seven ten weeks andwitnessone testifying

after theseven But grainfive to reacheddays.fromanother
itwould beforetime reachedsome naturally elapseOgdensburg

and,destination, in thecourse, or con-ordinary shipperits final
of the loss ornot learn till then.damagewould probablysignee

be in thewould usual course ofrequiredtime naturallyFurther
facts the loss beforethe respectingascertain makingbusiness to

conceived, therefore,beItthe carrier. may easilyona demand
without fault on themight expirethirty daysthat the whole

he be inbefore would aor positionthe shipperof consigneepart
the nature ofthe carrier. theTakinga claim againstto assert

account, it was thatinto reasonable therebusinessdefendant’s
which notice of claimswithin itfixed againstbe some timeshould

ofin the course shouldtransportationdamage occurringloss orfor
notwe areBut, for the reasons satisfiedgiven,be presented.

cases was and reasonable,in the justpresenttime fixedthat the
must bethe asstipulation regardedthatthink thereforeweand

59 Fed.Railroad v. Soper, 879.Rep.Central Vermontinvalid.
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is days,that notice be withinpossibleIt thirtymight given
was thedone in the of butDennis,as cases Prentiss and question

thenot onof reasonableness or unreasonableness does depend
of within thenotice in casethe apossibility giving particular

limited, the andbusiness,time but on the and ofcourse nature
the time to in theon which beordinarily might elapseexpected

usual course of or withbusiness before the the consigneeshipper
ontowould be in make demandaordinary diligence position

considerations,the defendant. time withinIf, thetheseapplying
reasonable, fur-which the notice to it wouldwas be wasgiven

no a itnish excuse that in instance insufficient.provedparticular
atParties do soto with the wouldfailing comply requirement

their peril.
Landon’s standscase from It is theother.differently any

one in which suit was within three monthsonly not brought
after the loss occurred. This is from thatseparableprovision

notice, is, think,and and reason-requiring wethirty days’ just
He has suit,able. thesuffered time to withoutelapse bringing

weand think that the as a bar to the main-provision operates
tenance of this action.

The defendant to the instruction that the defendant’sobjects
was that of a itwarehouseman. But was asliability agreed, pre-

stated, that that was the itsnature of and theviously liability
and contained in the bills of wereagreements stipulations lading

treated as to it as a So thatwarehouseman. whetherapplying
as carrier orregarded warehouseman the defendant thegets

full benefit of the in the bills ofcontainedprovisions lading,
which was all that it contended for.

The which the defendant hasonly remaining exception argued
relates to the of certainadmission the habitsevidence concerning
of intoxication of the Thewatchman.Kelly, plaintiffs proposed
to ask a witness hadwho been a foreman for the de-formerly
fendant, but had not inbeen its severalfor beforeyearsemploy
the fire, what habits were in that while he wasKelly’s respect
foreman. The defendant on theobjected. Thereupon, state-
ment of counsel for the thatplaintiffs showtothey proposed
that the habits fire,continued ofdown to the time the werethey

in,allowed to the theput court in effect, thattestimony saying,
it would for unlessgo theevidence thatnothing supplemented by
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the inputhabits that time. Afterwardscontinued to plaintiffs
the didof notobjectionevidence. The ap­such precise scope

But the was inwe think that con­competent,testimonypear.
introduced,waswith that which to showsubsequentlynection

was not a suitable tothat be as watch­personKelly employed
and thatman, the defendant havereasonableby diligence might

Railroad,his habitsdiscovered what v.were. Gilman Eastern
Allen, Railroad,13 433. v. Allen,Boston & Lowell 1Gahagan

187.
itcannot that thereWe was no from whichsay testimony

be that he ofcould inferred intoxicated onwas tnefairly night
hoursthe fire. There to show thatwas twotestimony tending

out,the fire officeor thereabouts he was in thebefore broke seen
his hat and and coat theoff,with shoes and coat with a cushion

the whereon floor he had been down.was apparently lying
was also to show whoThere that atestimony tending person

into the door of the office at time hadwent this some difficulty
him, and firethat the discovered others beforewasrousing by

habits, whichit. We think that of hishe saw evidence previous
exercise havedefendant in the of reasonable care tothe ought

theknown, in connection with his condition at timeevidence of
fire, was overruled.of the competent. Exceptions

vs. John A. Dunn.Commonwealth

4, 8,JanuaryOctoberWorcester. 1897. 1898.

Allen, Knowlton,Field, J., Holmes, Morton,&C. JJ.Present:

— —Complaint Law.Weekly Payment Wages ConstitutionalDefectiveof

relating weekly paymentthatit was certain statutes to ofthis case assumed theIn
wages not of the of this or thatwere in violation Constitution Commonwealth

States, opinionreasons in the toUnited for the stated the Justices theof the of
reported inRepresentatives 589.of 163 Mass.House

relating weekly paymenta of the thecomplaint for violation statutes to ofA
allegation wagesthatwages, which contains no sufficient the at thewere due

alleged neglected them,pay fatallythat thewhen it defendant totimes is is
defective.


