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KelloggFrederick T. & another.vs.Michael Scullane

24,28, November1897. 1897.Hampden. September

Knowlton, Morton, Barker,Holmes, &Allen, JJ.Present:

— —— Liability Negli-Act Master and ServantEmployers’InjuriesPersonal
— —— Law and Fact Damages.RiskAssumptionDue Caregence— of

by plaintiff, ininjuries the while the defendant’spersonal sustainedforIn an action
pickingupon upcoming down him while he was somebyemploy, an elevator

storyupper buildingspilled an of the on the bot-frompapers which had been
well, superintendent plaintiffsent theif the defendant’selevatortom of the

engaged,work, himpromised look out for while he was soand todo thisthere to
jury negligencego upon questionsto onthe of theplaintiff to theis entitledthe

part, assumptionhis own and of hisof due care onpart superintendent,of the
the risk.of

by plaintiff, ininjuries the while the defendant’spersonal sustainedan forIn action
coming upon picking uphim while he wasby down some'employ, an elevator

botyupper story buildingspilled an of the thefrom onpapers had beenwhich
well, tendingsome evidence to show thatwas theelevator thereof thetom

upsetting paper;responsible for the of the that the defend-plaintiff had been
happened,place hadwhere this and saw thesuperintendent came to theant’s

up paper;picking purposethat his was to haveat workplaintiff and others
away; thatbefore lie went lie knew that some ofremediedmatterthe entire

well, plaintiffand thatspilled down the elevator the waspaper beenhadthe
it; somebody gothat would tospilled that he knew haveperson who hadthe

well; off;plaintiff goup paper in that saw thepick the the heandstairsdown
well;began pick up paperand instairs to the theplaintiff went downthelhat

minutes, superintendent himself went downand before thesomethat afterand
upon plaintiffand down lie waswas came the whilestairs, loweredthe elevator

Held, plaintiffevidence thethat there was sufficient to entitlethere.at work
superintendent’s negligence.question thejury upon the ofgo to theto

personal injuries, ofproof, in an action for the amountAlthough is no distinctthere
attendance, appearsor medical if itplaintiff’s sicknessexpenses of theof the

plaintiff’seight at the house and elevenhim timesphysician treatedathat
office, by jury fortyof dollars isan allowance the reasonable.his owntimes at

the while insustainedTort, plaintifffor byinjuriespersonal
declaration,third count of theThedefendant’s employ.the

under thethe wassubmitted tocase was jury,thewhichupon
of270,1887, negligencec.act, allegingSt.liabilityemployers’

service, with andintrustedin the defendant’ssome person
whose sole or wasprincipal dutyexercising superintendence,

ofthat superintendence.
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aCourt, before allowedJ.,in the whoTrial Superior Dewey,
in asof substance follows.bill exceptions,

thethat, 1896,testified in he enteredThe February,plaintiff
manufacturers;defendants,the who wereof envelopeemploy

workman, in theof thehe was a carethat general papertaking
stairs;it the onroom and that accident occurredupbringing

1896, in that wasthe there steam elevator9, morning; aApril
from the basement to the thatran thewhich oftop building:

the of the accident thereon was a truck ofmorning load paper
floor,fiats from oncalled the machine room of itdumped part

well;and of it downthe elevator the elevator that thepart paper
on the floor,came from the cutter machine room thewhich was
cellar,thefourth floor from there infive floors build-being the

; that the and one started to theplaintiffing Carney uppick
that on the and Schofield,was onedumped elevator,paper

who, it was was the “came-defendants’agreed, superintendent,
down,around”; that “Schofield told me I would tohave go

stairs and that and out;it said Ipick up paper hestraighten
have downwould to into the andgo elevator that'straighten
out; I him I would;told I asked him if he lookwouldpaper

head;for and heme,out nodded his I then went down there
” ;tostarted theupand hethat went down into thepick paper

well,and walked into thebasement elevator the door whichof
and towas the ofopen, began pick which there wereup paper,

a thousand sheets, whichmany were scattered overgood the
of shaft;bottom the elevator and that he had been working

ten or fifteenthere minutes when the elevator came down upon
him, heand received the injuries complained of.

cross-examination,On the testified didplaintiff that he not
whether,know when Schofield told him to anddowngo pick up

he sothe thatspoke not;paper, could hear him oranybody
that he did not think that else was around atanybody there the
time; wasthat he elevator,accustomed to use the didbut not

it on this it,use occasion because else usewanted tosomebody
so he walked downand the basement;stairs into the and that

did or elevator,he not see thehear and had itno thatwarning
down.was coming

H.Thomas testifiedTracy that he was a and at-physician
thetended plaintiff accident;afterprofessionally the and that
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he treated him times at the house and eleveneight plaintiff’s
times at his own office.

“Thomas testified : On theas follows of acci-Eagan theday
for defendants,dent I thewas and.my business-was toworking

elevator;downstuff and stairs thison after thecarry up paper
had off the truck took thebeen I elevator from floorthespilled

basement,where the was and started todown thepaper dumped
to when I within three or four theget something; feet ofgot

heard Ifloor,basement I some one andhallo, the elevatorstopped
off; theand elevator was about fromjumped three feetstopped

floor; ;basement thethe out and I wentplaintiff stairsgot up
floor,at I took elevatorthe time the from the third I seedid not

Mr. Schofield around there I had no thenotice thatanywhere;
was down in the cellar.”plaintiff

testified,Schofield other asHarry among things, follows:
the accident I“At time of the was the defendantsemployed by

;as of the the flats weregeneral superintendent factory spilled
Ion the third came to the thirddown stairs camestory; story;

and thethe wall walked over to elevator. I saw thealong by
with Miss and around ele-theplaintiff, Mahany workingCarney,

vator, ;flats which had from Ispilledbeen the truckuppicking
could see this as I walked as came andIalong; along per-got

within fifteen or feet of the I saw thethere,haps twenty people
walk around the there,wall which was builtplaintiff get up,
; wall;out into the room I around that I whatsawgosaw.him
then thishad I went to cut-to thehappened. along archway

ters, Goddard;thea name of in ofto man by consequence
;Goddard,said to he came out mewhat I with after we outgot

there, elevator,to work and took flats offwent the thewe and
to off thewe them onfloor,then commenced thempick up get

and Goddard and then went totruck,to this work andCarney
them on this truck. Then I wentto offupcommenced tojack get

business;orders, after I had donesome thisregularoff businses
I said to incame backI Carney,again.- something consequence

I started on thehe and elevator to down toof which cellargo
well;inthat were the the timethe flats elevator at thatpick up

floor;the third I did n’t theon a level with knowwas that
flats;down to the Ihad had n’tgone pick up spokenplaintiff

time;n’thad to at thathim, and he meto Goddardspoken got
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accord; we went down and what flatsuphis own pickedon of
mid-the down there in theI saw plaintiff standingwere.there
himhisback, shoulder;little I askedafloor, rubbingthedle of
thewas, and he said he undersqueezedgotthe matterwhat

there; hehim what he was under said; doingaskedIelevator
flats, wasthose and that about all thatwasuphe was picking

thein whereis the elevator well plaintiffa man downIfsaid.
down,when isthe elevator comingflats,thesewas, uppicking

flooreventhat elevator is with theso the platformand gets
cuts the from thefloor,cellar that offabove the lightjoists just

well; whatwith reference to otherthein elevatorupper story
down orthe waswhether elevator comingman could tellaway

is in thatif a man;thenot, tellhe could rope being pulledby
him,floor aboveand the elevator is on somewellelevator up

that itindicatethe of the elevator wouldthe noise of starting
its down.”started andwas comingbeing

“cross-examination, day,he testified : On thisOn particular
wereon the fourth when the flatsI had been storyworking

came down to the and I saw thenand I third story,spilled,
had "been I toward thethat the flats wentspilled; right straight

; I started down I did not there theelevator when withgo pur-
was, it,the sawwhat matter but soon as I Iof aspose seeing

to have the matter remedied;did was entire beforepurposemy
; I n’tcould whether had been cleaned outI went sayaway any

;before I there in the habitof elevator I knew who wasgotthe
'flats; I did n’tof those ask who it thatwashandling spilled

soon as Iflats as there.”gotthose
“ there,?knew it was the A. andQ. You He wasplaintiff

— Q. And knew that wasof that business. hehad charge you
— Q.flats ? Yes,that had the A. sir. Andthe one spilled you

had down in the elevator well? A. Yes,that flats spilledknew
— Q. Yes,a ?sir. As A. sir.”necessary consequence

“also testified as follows: saw the .He I off. . .plaintiff go
I would toknew have down when I wentsomebody awaygo

there, minutes,atfrom the ofend seven or to thoseeight pick
in the well.”up

William testified that he was in the theofCarney employ
defendants, theand was the on of the acci-helping plaintiff day

the flats the withdent when were that Anniespilled; plaintiff,
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witness, flats;and the thebegan picking thatMahany up he
noticed that the had heplaintiff gone didaway, although not

;see him that about the same time hego saw Schofield coming
elevator;towards the that he did not hear Schofield say any-

time;to the at that Goddardthing plaintiff any came and
flats;in Schofield,them theassisted thatpicking up Goddard,

witness,and the Schofield’s direction, wentby down on the
elevator to whichthe flats were on the floor ofpick up the ele-

well,vator and then found that the ;had beenplaintiff injured
floor,that there were about a onthousand flats the and it took

them ortwo three minutes to them and thatonly pick heup;
did thatnot see had been taken out beforeany there.they got

corroborated, substance,Frank C. inGoddard the previous
“also testified as follows:witness, and This elevator is a slow

elevator, and makes a dealrunning, of noiseheavy freight great
runs; itas it can hear as it andyou quite goes down;plainly up
can see the rod move down in the bottom ofyon the elevator

well when the elevator is started or when thestopped; elevator
down,is and even thewith floorgets basement,above thegoing

which comes intoit shuts off the the elevator well fromlight the
floor,that and aelevator door at in theperson elevatorstanding

see that the elevator wascould downwell the shut-coming by
off of the light.”ting

testified, otherThomas asMoriai'ity among things, follows:
“ the I wasof accident forOn the theworking defend-day
ants, in inand was size the basement at theengaged making

down;came he took athat the bananaplaintifftime from his
weit,it and ate and stood there talkingpocket, peeled together

before went intoten minutes he the well;for about elevator
hallo,that wasI heard afterthe first andsomebody Ithing

underand I saw the the ;around elevatorplaintifflooked there
in ofthousand flats the bottom thea elevatorwere about well,

two totake or three minutes takeit would themand outonly
and them.”jog

“as follows : I thetestified was byAnnie Mahany employed
; I slideon the of the accident saw the flats offdefendants day

and on thethat the were toplaintiffthe truck Carney putting
them and a; I went there to pick little whilehelp up,elevator

Mr.there I saw SchofieldI toward theafter had cominggot
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stairs; asleadfrom of stairs that upthe direction theelevator
;startedelevator, awaythetoward the plaintiffhe was going

from the elevatorfifteen feet awayaboutwasMr. Schofield
did not; Schofield any-Mr. sayawaystartedwhen the plaintiff

I heard.”thattheto plaintiffthing
the defendantsevidence,theof requestedAt the conclusion

to follows:the rule asjudge
“ thethatevidence superintendent,is no sufficient1. There

theSchofield, which defendantsforofwas any negligenceguilty
theliable, to plaintiff’s injury.are or contributedwhich caused

Schofield, did not2. theIf the find thatjury superintendent,
thethe which plaintiff sayshave withthe conversation plaintiff

he lookthat woulddid, in he thehe which promised plaintiff
that Schofieldis no evidencehim,out there sufficientfor then

renderwas of would the defendantswhichany negligenceguilty
evidence,8. theliable in this action. and theUpon pleadings

recover, heis not entitled to because himself notwasplaintiff
evidence,due 4.in the exercise of care. the andUpon pleadings

recover,not tothe is entitled because his wasplaintiff injury
the ofcaused one of the herisks which volun-by employment

5.and assumed. can beNothing recoveredappreciatinglytarily
of sickness or medical attendance.”for expenses

asrefused to ruleThe requested.judge
a verdict for theThe returned in the ofsumjury plaintiff

dollars, of which dollars was for medical at-seventy-six forty
tendance; and the defendants alleged exceptions.

Hamilton, forH. Brooks withW. W. thehim,) defendants.(
(J.Clintock,Mc­ B. Carroll with forH. thehim,)W. plaintiff.

Allen, first, third,The and fourth forJ. instruc­requests
refused. The find fromtions were therightly jury might plain­

tiff’s that the defendants’ hadsuperintendenttestimony virtually
to for him heout whilelook was thepromised picking up paper

well; if hadin the elevator and such been thepromise given,
was entitled to to the the ofuponplaintiff go jury questions

on the of ofthe due care hisnegligence onpart superintendent,
own the York,and of his of risk. Davis Newpart, assumption v.

Railroad,New 159 Mass.Haven, & 532, 535.Hartford
thedoubtful arises seconduponA more question request.

ofnot touchdoes the the duequestion plaintiff’sThis request
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care, or of his of the butrisk, itassumption thepresents ques-
tion inwhether, the absence of any promise theby superin-

looktendent to out for the thereplaintiff, was sufficientany
hisevidence of consideration,negligence. Upon we think there

was sufficient evidence to theentitle toplaintiff to thego jury
on this even thequestion, omitting of the conversa-testimony

istion. That to there was somesay, evidence to showtending
that had beenthe plaintiff for the of theresponsible upsetting

thethat came topaper, superintendent the thiswhere hadplace
and saw the and othershappened plaintiff at work picking up

histhat was to have thepaper, purpose entire matter remedied
hebefore went that he knew that some ofaway, the hadpaper

been down the elevator andspilled well that the wasplaintiff
it,the who had that he knew thatperson spilled somebody

towould have down stairs and inpick well,the thego up paper
off,that the in ofsaw that fact thehe plaintiff go point plain-

stairs went intiff went down and to work thepicking up paper
minutes,well, some and before thethe that after superin-and

down, was and came downthe elevator loweredtendent went
Thehe was at work there.while mightthe juryupon plaintiff

orevidence that the knewsuperintendent sup-infer from this
do that hehad down tothe whichthat plaintiff goneposed

think that he to have takendid; oughtand mighttheyactually
elevator from let downto the beingsome preventprecautions

whole, thethe court mightOn properlytheupon plaintiff.
instruction.to the secondrefuse give

refused. therealso properly Althoughfifth wasThe request
of the ofexpensesthe amount sicknessofwas no distinct proof

the toattendance, in of evidence as theviewor medical yet,
aservices, allow reasonable sum.mightthe juryphysician’s

futurecase, expenses bemayunascertaineda evenIn proper
Railroad,Maine 158 Mass.Bostonv.allowed Turnerfor. &

261, 267.
overruled.Exceptions


