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vs.Elisha Wells Elmer E. Putnam & others.

21, 20,SeptemberFranklin. 1897. October 1897.

Allen, Knowlton,Holmes, Morton, Barker,&Present: JJ.

byQuestion whether Town to release Debtor was way Gratuity,Vote orof of
because the Claim was unfounded.

case, equity foreclosingwhich a bill in toIn this was restrain fromthe defendant
by town,mortgage groundhim asa held trustee for the of ainhabitants on the

plaintiff thereon,they liabilityhad tothat voted release the from all the re-
discharged,port sayingthe court it should first whether thewas that be found

way regardedby gratuity,tovote release was of or because the claim was as
unfounded.

Court,equity,Bill in filed in the October 26,1896,Superior
the fromrestrain defendant Putnam ato foreclosing mortgage

him as trustee of in-held for the inhabitants Deerfield. Theby
answer,of no as them the billhabitants Deerfield made and to

taken aswas confessed.
trial,At the J.,without a before there was evi-jury, Bishop,

that the as twoto showdence plaintiff signed suretytending
oftax of the townof one Stebbins as collector Deerfieldbonds

1893; those and the1892 and thatfor the years during years
taxes himembezzled collectedand 1895 Stebbins1894 byyears

he$9,000; was indicted therefor,thatof aboutamountto the
sentenced; thatwas Stebbins hadand, ofhis plea guilty,upon

embezzled; inso thatthe May,never to the town moneypaid
town of Deerfield thethe1895, upontwo suits were begun by

collector, the asandas tax against plaintiffof Stebbinsbonds
bonds, on theof account ofon thesureties eachof theone

reason of said embezzle-thereofconditionsof the bybreaches
between the and; were controversies plaintifftherements that

to extent ofof the town as theand agentsthe representatives
inbonds,of the and compromiseon eachliabilitythe plaintiff’s

histhecontroversiessaid plaintiff gave prom-ofsettlementand
had beennoté, 24, Aldrich,to one who1895,dated Julyissory

controversies, in onein thethe town payableofanchosen agent
order, $2,350,the ofor for sumAldrichsaiddate toafteryear
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annum;at cent that exe-interest thewith five per per plaintiff
to a adeed,and delivered Aldrichcuted mortgage containing

land,of ofsale in usual form nine differentof the parcelspower
the note and of evenas for date and thattherewith,security

the executed anAldrich on same instrument thatday declaring
in tohe held the note and trust the avails thereofmortgage pay

to the town.
It that Aldrich hisappeared subsequently resigned position

and on thetrustee,as and June defendant Put-19,1896,agent
in his and Aldrich to Putnamnam was chosen transferredplace,

and to him thethe Neither thenote assigned mortgage. prin-
the norof note the interest were at nor havecipal paid maturity,

they since been paid.
deed,defendant as of theThe and vir-assignee mortgage by

of the of sale therein,tue advertised the lands describedpower
sale, auction,for 14, 1896,therein Octoberon and onby public

28,thethat sale to October 1896.day adjourned
ofThe inhabitants the town Deerfield,of 10,on October

1896, a a warrant,at town under article in themeeting, proper
to release plaintiffvoted the from the note and andmortgage,

thealso at same that thevoted defendant Putnam bemeeting
todirected cancel all the inobligations given by favorplaintiff

matter,of the town in the Stebbins which onmight appear
deeds,inrecord the of also toandregistry surrender to the

the note and him toplaintiff securemortgage given by the pay-
$2,350,the 24,to town ofment under date of July 1895. At

23,town held onanother Octobermeeting, 1896, and aunder
warrant,in thearticle the town voted not to rescind itsproper
ofaction the October 10,at 1896,meeting thereleasing plaintiff

from to the town.his obligation
after eachThe of the townplaintiff demanded ofmeetings

the note and he it,refused to surrenderPutnam or. andcancel
cancelled,released,Putnam has not or thedischarged mortgage.

theA number of taxable voters at each of saidlarge present
town voted the tomeetings release theagainst' proposition

from his to the town. The defendant Put-plaintiff obligation
nam, in his he toanswer, that intended thealleged disregard
votes of the reasontown that numbers of the taxableby large

voted theinhabitants to release theagainst proposition plaintiff
from his reasonand that said votes wereobligation, passedby
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attemptlaw,of the toand release theauthority plaintiffwithout
was ultra vires and void.his obligationfrom

thethe case forThe reserved consideration of thejudge
to becourt, decree as law andsuch enteredfull justice might

require.
Aiken,J. theA. for plaintiff.

I). Martin, withP. for theEddyA. defendanthim,)P. {C.
Putnam.

townis no doubt that a releaseHolmes, J. There amay
v.of Matthewsof a debt Westborough,by way compromise.part

v.521, Mass.and 134 555. Prout Fire Dis­Mass.131 Pittsfield
Ill.Brall, 124 312. assumetrict, Mass. 450. v. WeAgnew154

considerations ofthe wholethat it release upon paramountmight
as toindirect aconvenience and advantage, qualifypecuniary

8 344. It334, be,Greenl.Ford v. Clough, may verywitness.
ofdo so on convenience orit can groundsthat vaguerlikely,

Gilbert, Mass. 408. But itFriend v. 108 cannotSeejustice.
debt the dissent of aagainst minorityan admitted byrelease

341;139 Mass.Acton,See Agnewv.of a mere Meadgift.way
312, 315.Ill.Brall,v. 124

thecase the vote to releasein the plaintiff’spresentWhether
than amore is awas simple gratuity ques-and mortgagenote

andfrom the circumstances ofhistorydeterminedto betion
and ofconduct of the the town.from the plaintiffandcase,the

521,Mass. 134131 and Mass. 555.Westborough,v.Matthews
of of anote was by compromisethe given waythatThe fact

and theas if the was undisputed,looks liabilityclaimlarger
This impressiona perhapsbenevolence.vote gratuitoustown

as stated at thetrue,if it be argument,be strengthenedmight
effected itsconfirmed the compromisebad bytownthethat

the view that the claimhad adoptedthusand impliedlyagent,
the fact be foundthat tois obvious ought byBut itwas just.

the evidence.and heard all If wetried the casewhothe judge
stands,as it now we should have tothe reportuponpassshould

ofor artificial insteadindications presumptions,onact imperfect
wouldas the evidence naturallysuch produce.beliefa living

but the whichdischarged,must be perhaps opinionThe report
the of thesubstantive case willquestionuponhave expressedwe

of itthe herenecessity bringing again.tosufficient preventbe
B,eport discharged*


