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in in refer-on there their contractthis house was changeany
to house ceased to work it. Theence the until they uponfinally

to been morework seemsof their have nothinginterruption
ofthe condition the orthan on account of buildingtemporary,

the ofconvenience their employer.
of theWe are that the fair agreedof interpretationopinion

of the for which hefacts shows that the work of each petitioners
contract,his under the same not inclaims lien was done only

reference to his but also in referenceto his relations employer,
to to he his lien.his relation the which claimsonbuilding

Judgment affirmed.

CityNewburyport CompanyWater vs. of
Newburyport.

18, 19, 14,Essex. March 1897. —June 1897.

Holmes,Field, J., Allen, Knowlton, Barker,Present: C. & JJ.

— —Interpretation Rule Reportto Commissioners to the Court ■—Statuteof
—Properly CityValuation the a Company purchased byWater aof of

”“ ”“— — —Evidence Net TaxEarnings Returns Rates Insuranceof
— Costs.

given byWhere a rule is statute to commissioners to the fair ofdetermine value
property companythe of a purposes by citywater thefor its use whichof a

it,purchaseis accepted byauthorized to the award of the commissioners when
final, properthis court to be it is that the manner in which the rule has been

interpreted reported supervisionand carried shouldout be for the of the court
acceptance reportbefore the of the of the commissioners.

“474,1894,c. provideUnder entitled An purchase propertySt. Act to for the of the
Newburyport Company by city Newburyport,” properof the Water the of it is

city’s right laythat no allowance should pipesbe made for the to and maintain
rightin and its tothe streets collect rates.water

dutyit of aWhere is the commissioners under statute to find the fair ofvalue the
property companya purposes by city,of water for the useof its a which is

“it,purchase theyauthorized to and to findare that value without enhancement
earning capacity will,goodon account of future or or on account of franchisethe

company,” earnings companyof said the exclusion of ofevidence the ofnet the
hearing petitionpast, byin at a companythe a on the for ofa valuation the

purchasedproperty by city, recommittingthe groundso is anot sufficient for
reportthe of the commissioners.

settingofficerwho made the taxWhere the returns forth stock ofthe value of the
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company by company petitionhearinga that awater is called at on its for a
property, purchased city,byvaluation of its which has andbeen a testifies to the

property, respondeut maythatvalue of on cross-examination the be allowed to
in,identify by put theythe tax made him ifreturns and to them have some ten-

dency property given byto show a ofsmaller value the than that on standthe
witness, and so contradict him.the to

byhearing petition companyAt a on abefore commissioners a water for a valua-
statute,property by city conformablypurchased respondenttion aof its to a the

days properlyintroduced a few before the it ofevidence that transfer to of the
company cityadvancedthe the of were inrates insurance the because of defects

Meld,system. beyond tendingin thatwater its introduction did no harm tothe
goodprove average,were asthat the water works not as a which ifthe fact

hardlyproved could affect the as thevaluation commissioners at it.arrived
byhearing petition companyAt a before on a acommissioners water a valua-for

purchased by city statute,property conformablyitstion of a to a evidence
price contractor,having bybeen as theintroduced to obtained the built thewho

stock,companythe and who most ofworks for owned the for some his sharesof
by yearshim soonsold after the works were constructed and a number of before

brought, prepared sayitpetition was the court said that was not tothe that the
inadmissible, gaveit for property awaybut a valueevidence was the total so far

necessary question,that it was not to discussthe award the since it was notfrom
aadopted as standard.

hearing by companypetition aa before commissioners on a water a valua-At for
statute,byproperty purchased city conformably aits a to oftion of evidence

by personpaid city propertj- conveyedthe it athe after was to to for thesumthe
bearing water, having admitted,spring, onhis as the value of theof beenuse

openappear objectionthethat evidence did not to be to thatsaid thethe court
verycompulsory,or thatacceptance of was it was different from thethe sumhis

spring long previousnotpaid by petitionerthe for water from the same toprice
conveyance.the

appointed a statute to determineunderpower commissionersoftheis withinIt
by citya awardcompany purchased toof aproperty watertheofthe valuation

of the reference.coststhe

474,1894, for theunder St. c. of threePetition appointment
to determine the valuation of the petitioner’scommissioners

water the The courtpurchased respondentplant by city.*

* 1894, 474,2 c.1 and oí St. are as follows:Sections
“ If, act,thirty dayswithin after the thispassage1. of the New-Section

mayorshall theCompany notify citythe of NewburyportWater ofburyport
to sell to said all rights, privileges,that it desires the ease-writing cityin

reservoirs,waters, dams, boilers,ments, lands, rights, engines,pipes,water
tools,fixtures, apparatusand allhydrants, appliancesand ownedmachinery,

cityused in saidsupplyingand and thecompanysaidby inhabitants.thereof
water, proceed supplynot toshall water to itself inhab-citysaid or itswith

fouritants, authority chapterthe of hundred and theseventy-one ofunder
eighteen ninety-three,hundred and unless ityear shall have firstActs theof

aforesaid;thecompany propertysaid and said companyof ispurchased
make of said to said and saidproperty city, citysale is author-toauthorized
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Freeman, and W.John R. JohnC.Everett Bumpus,appointed
thecommissioners, report:and made followingEllis, they

“An Actc. entitled1880, 235,under St.The company, acting
built its waterWater Company,”theto Newburyportincorporate

the ofinhabitants of New-citywater to theworks and supplied
to theof thethe transfer propertyuntil cityfrom 1881buryport

the wasthis29,1895. At time company supplyingon January
seven tenths of theof which sometakers, popu-means2,246 by

domesticwater for purposes;lation of were receivingthe city
forwas beingin its suppliedand the municipal capacity,city,

theit had made withunder a contractfire company.purposes
with thetheirconnected premisesThe water takers respective

of a runthe having uponundergoing expense pipesystem by
to their from the mains andtheir buildings company’spremises

in the the allstreets, otherservice branches company paying
such The netin incomeconnections. derivedmakingexpenses

$31,180.56.from its inthe works 1894 waswater companyby
had insince laid the of1881, streets theThe company, city

shall,ized to the same. AVheneversaidpurchase city aby majority vote of
presentthe of said audlegal city votingvoters thereon at a meeting called

purchasethat vote topurpose,for said property, notice of the desire of said
to sell thecompany having givensame been as hereinbefore provided, said

withincompany twentyshall days after the vote aforesaid execute and deliver
city properto said deeds and in writing,instruments conveying to said city

aforesaid,propertythe and said property thus conveyed shall thereupon
the ofproperty city,become said and said city payshall to said company the

thereof, to befair value ascertained as hereinafter provided. If at the first
a of themeeting majority presentvoters and voting do not vote purchaseto

otherproperty, meetings maysaid be called and held therefor. In case the
city companyand the saidsaid shall be unable to agree upon the value of

shall,Supremetheproperty,said Judicial Court upon application of either
other, commissioners,and notice to the threeparty appoint two of whom
and theengineers law,be third learned inshall theskilled who shall deter-

value of said propertymine the fair for the purposes of its use by said city,
court,award, accepted byand whose when the shall be final. Such value

withoutshall be estimated enhancement on account of future earning ca-
will, or on account of thepacity goodor franchise of said company.

“ 2. In case said NewburyportSection AA’aterCompany shall convey its
ofcity Newburyport,to the inproperty accordance with provisionsthe of

section, citysaid shallprecedingthe manage and use the property thus con-
purposesthe and underveyed provisionsfor the of chapter four hundred and

of the Acts of theseventy-one year eighteen hundred and ninety-three.”



WATER V.00. SEWBURYPORT.544 NEWBURYPÓRT [168

itsits and other usedmiles of piping, hydrants, appliancesmany
the water plant.in withconnection

made theaward was upon followingThe principles:
“ in terms directs us1 474 to a fair valueof chapter putSection

for of its usethe the and fur-the byproperty purposes city,upon
shallthis value not be on ofthat enhanced accountther provides

will,or of theor the franchise ofgoodthe future earning capacity
the fair of theTo determine the forvaluecompany. property

of its use as valuethe to that hadpurpose by city, any part any
we thatin the have valued same at its value foruse to thecity,

have,thethe of transfer. We as we think the statuteuse at time
us, futureso directs excluded from consideration the earning

notand will of the and have valuedplant, anycapacity good
which the or held atfranchise ownedwhateverright company

transfer, its take asthe time of to waterthe except rights acquired
1880, 285, 2.under St. c. Neitherand exercised the takingby §

we, taken into the earn-reason,same considerationfor thehave
future,or or incomepresent,whether past, anycapacity,ing

from, itshave derivedhad or might plant.which the company
“ rules, have valued the inweto these propertythen,Subject,

in itsfullin operation, engaged supplyingits as a plantentirety
soand in weandfor domestic municipal purposes, doingwater

of valua-the elementsconsideration followinghave taken into
all others :and excludedtion,

“ ofof all that theof part physical plant1. Cost reproduction
water, less depreciation.and anyused in deliveringpumping

all thewithout objectionmethod was by expertsThis employed
testified.who

“ thehave further valued following:We
“ in andand easements to landsand2. All lands buildings

of theand Waterfor other Company,used appliancespiping,
thereal estate connected withincluded the pumpingnot within

station.
t£3. The personal property.
“ to theand plans4. All books conveyed city.
“ andin reservoir wells the date ofcollected the5. Water upon

transfer.the
“ intoof the notThe accountcompany,6. water right taking

dams, and elsereservoir, that createdeverythingthe land,only
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also ofthe but the andwater water thatright, quantity quality
this and its to theat foradaptability purposesgathers point,

in use whenit was sold.which
“ this athave valued what we have deemed itrightWe was

the of its use theworth for into accountby city,purposes taking
usefulness, connection withits and andcapacity, adaptability,

toto the and the fact thatrelation we arehavingplant, regard
waternot what income its had oryielded might yieldvaluing,

in the rest the but the value of thewith ofconjunction property,
to be for suchto have this usedwater atright pur-gather place

It thatthe evidence there wasposes. appeared upon presented
beone other source of that could availedpracticableonly supply

of withto the and inhabitants sameits thesupply city quantity
thatof water had been the and somesupplied by company, ques-

tion to the from this source.was made as Wequality coming
evidence the cost of andheard as to probable creatingoffered

a at this towater source take the of themaintaining right place
water used the withand, the other elementsright by company,

referred have this intoto,above taken evidence inconsideration
the of the water tovalue theupon conveyedpassing right city.

We further find that the a“7. wasplant concern andgoing
—in full at the time of the transfer,operation one that had been

tested and with which the couldby experience thecity begin
of theimmediate business of waterprosecution to thesupplying

forestablished connections domestic and municipal purposes
—in the latter and an(including hydrant service), examina-upon

facts are of thatof these the had aopiniontion property greater
of use thereof,for the its the reasonbyvalue purposes city by

inif the had not fullthan been and that thisplant operation,
inbe considered the value of the entireshould passing upon plant.

weThis enhancement have fixed as to the value ofupon adding
the the sum of In the$40,000. wesame,property passing upon

fromhave not made the income derived the itsbusiness element
basis, oror other factor than that above stated.”any

“further In the ofthat, value theestimatingThey report prop-
for ofwe allowed the cost thistransferred,erty reproducing

these and other as in clauseappliances,piping, hydrants, appears
valuation;1 of but not,our elements of we have in that element

valuation,ofor in other of the elements taken into consider-
35VOL. 168.
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ation or valued the exercise of this or the itself, toright, right
use theso streets to the time transfer;of theup and whether

or wenot should so value we leave to the determination of the
court, that,further the us,evidencestating toupon presented
the of this and the itselfexercise were valuable. Itright right
did not the evidence that theappear upon presented company-

to forthe this it ofpaid unless formedanything right,city part
the consideration of the of towater thecompany’s citysupply

madea contract between the and the to socity companyunder
but the evidence this was not sosupply, upon question definitely

as to enable us to determine it intowhether enteredpresented
the consideration or not.”

found that the fair value of the forThey thereupon property,
the its use the 29,of waspurpose by January 1895,city, upon
$275,000, with interest.

After this at the of the andfinding, request parties, theirupon
inmade the course of the thatagreement hearing questionsan}'

of either should,law raised at the of suchby party request party,
thebe reserved for consideration of this court theupon question

of the certainaward,of the reservations so madeacceptance by
reserved, all ofwere which werethe waivedparties subsequently

the which werethe atreserved theparties except following,by
of the petitioner.request

McCusker,The called John E.1. petitioner superintendent,
clerk, treasurer, and a director of theassistant whocompany,

theor of its andhad bookskept supervised beepingalways
the construction ofwho testified theaccounts, work,concerning

the fitness of the works forof the use ofcompany,the business
the andvalue of otherthe personal property, subjects, bycity,

it that the works were builtwhom originallyappeared by George
1881, under a with theNorman in contractH. thecompany,

$295,000. The had an authorizedcontract beingprice company
3,000 shares,into withof divided each a$300,000,capital par

2,902 shares of the stock$100rof were issued in 1881 tovalue
Norman, is andwho has been treasurer and thethealwaysMr.

inof the for work ofstockholder thecompany, paymentlargest
the contract. Thedone underconstruction respondent, against

same,and thethe to admission ofobjection exceptionpetitioner’s
McCusker,to ask as of hiswas cross-examinationpartpermitted
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of thecost and character construc­on the originaland as bearing
at which Norman sold ofworks, to the someas priceof thetion

him,his stock was soand how much of sold1882, byinhis stock
that Norman then sold about 2,072 shareshe answeredwhichto

This of the stock wasvaluation materiallyat share.$60 per
of the it as claimedthe value property represented byless than

Later, asin this the ofcase. petitioner, partthe petitionerby
himchief, Norman as a and examinedwitness,calledinits case

works,the affairsof and the businessthe constructionas tofully
;of itsas an on the1valueand expert propertyof the company,

andof his examination thecourse by petitioner byin theand
thehad testified to same andMcCuskerof the fact thatreason

same, to thein inquiries petition­of the reply byin explanation
to thefacts sales ofto the same relatinghe testifiedcounsel,er’s

as hestated,to McCusker above andtestifiedas were bystock
facts, in the cross-­same withoutto thetestified objection,further

theexamination respondent.by
Norman,of who had testified to theIn cross-examination2.

the value of theof the works andconstruction company’sofcost
to himwas andpermitted" identify bythe respondentproperty,

andthe objectionevidence, petitioner’s exceptionin againstput
inclusive,for 1882 1894returns the tosame,the theto years

and sworn to the13, 38,under Pub. c. signed bymade Sts. §
of the to the taxtreasurer commissionerwitness, as company,

offor the in which thetaxation,the Commonwealth purposesof
of the was atthe stock stated differentvalue of companymarket,

$33from $90to a on whichshare,in the various yearsamounts
of the thewas worth much less thanthe companybasis property

testified toclaimed and Norman. redirectUponamount by
examination, thestated that at that he made theseNorman time

not in the market atstock wasthe all.sellingreturns
as on the value the ofofbearing3. The respondent, property

to fire calledwith reference protection,the especiallycompany,
Bartow, who testified that theNevitt S. Newa witness Eng-as

an association of insuranceisInsurance Exchange companiesland
of in and herates insurance New thatfixes the England,which

of suchof the executive committee andexchangea memberwas
thereof which had withcommittee jurisdictiontheofchairman

ininsurance rates andofto the fixing Newburyportregard
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theHis called to conditionattention was of New-vicinity.
fiveto the afterwith aprotectionrespectburyport large

31,there, on 1894,which occurred October and that, infire
fire,of said he visited and made aNewburyportconsequence

ofof the the water forplantpersonal investigation efficiency
fire protection.

“witness,then asked the CanThe whattellrespondent you
”in inthe of insurance were ?rates 1895Newburyport January,

in 1895,that theTo which he answered January, insurance
based thein were of therates waterupon efficiencyNewburyport

supply.
insurance ofHe was further asked how the rates Newburyport

1895, with the standard of thein rates NewcomparedJanuary,
statedInsurance He that on 26,England JanuaryExchange.

the rates of were advanced 251895, insurance perNewburyport
onestablished that dateover standard rates saidcent the by

in the ofin other places vicinity Newburyport.Exchange
“asked, ofWas such increase 25further cent inHe perwas

because themade ofinsurance rates of superiorthe Newburyport
or ofbecauseof water plant, supposed inefficiencytheefficiency

” “follows: Theanswered as? And the witness systemof it
considered made thewhich weweaknessescertaindeveloped

discovered, led todefects were whichGraveinefficient.system
thathe further stated such advanceAndadvance rate.”that of

in untiland continued effect26,1895,took effect upon January
1, 1895.May

was anasqualified expertthe witnessnot thatIt did appear
evidence was notthe foregoingin the andto premises,testify

of as athe showingfor purposeon butthatpermitted ground,
for theso advanced reasonsrates werethe insurancefact that

' thein evidence.stated
Bartow, the petitionersaid dulyof thethis testimonyTo all

to the admission of theandobjected, exceptedand seasonably
same.

source known as Jade-was a waterthat thereIt appeared4.
wells and reservoirdistant from thefeet1,500man someSpring,
1893, hadin made anMcOusker,and that earlyof the company,

who did not aJackman,M. haveonewith Henryarrangement
so farland, or title thereto possession,to the any bytitlerecord
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or in said but who claimedany ownership spring,itas appeared,
it, some of andand who exercised acts ofownership pos-ownto

the which the builtsame,over Water asession by Company
inmade certain said and 1893land,excavationsdam and upon

from time to from thetime water saidand 1894 pumped spring
of the amount sointo the reservoir thecompany, pumped being

in the toestimated or determined haveapproximately testimony
been The to the42,000,070 company paidgallons per year.

water,for use of the thesaid Jackman the premises, including
and for some wood the the sum of and$275, tookupon premises,

14,Jan.the therefor: ’95. Re-following receipt “Newburyport,
$275.00of theceived Water in full ofNewburyport Company

all claims and said todemands date.against company Henry
M. Jackman.”

The a claim that itrespondent, upon appeared uponalready
not,or, ifrecord,the the evidence would be thatforthcoming,

$275 annum water,was to the said Jackman for said asper paid
the of thevalue water at thebearing upon works orcompany’s

in its immediate thevicinity, against andpetitioner’s objection
and intaken, answer to theexception duly evidencepetitioner’s

that the water at the works was worth fromcompany’s $90 to
$150 million theper gallons, put to anfollowing question expert

“called it: Have made an estimate or aby you ofcomputation
or of waterthe value cost the of the Jackman based onSpring,

the that the to what hasassumption right been therepumped
for a $275?”cost And the witnessparticular year answered,
“ onI made the the basis that thecomputation of thegauging

118,000Jackman showed a flow ofstream, Spring, agallons day,
for 42,000,070a net flow the ofmaking andyear on agallons,

for thebasis of use of $275,that water of itpayment figures
million$6.55 per gallons.”

• no otherfurther that orIt appeared person hadpersons been
for use ofthe the waterthe atpaid company Jackmanby Spring

the time thecovered by receipt.during
evidence onNo other the forbearing the use of thispayment

for this time was introduced.water
forThe same5. the for which itrespondent, thepurpose put

thealsoabove toquestion, put question the samefollowing
witness, the and of theagainst objection exception petitioner:
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“ made an estimate or of the value orHave computationyou
of Jackman onof the water based theSpring,cost assump-

to what has forthat the been there ation rights pumped
$365, $1cost or And the witnessper day?”particular year

“ dollars a million Thisanswered, Eight gallons.” question
ofon the the to show thatwas allowed undertaking respondent

had been made. sub-an The evidencesuch arrangement only
the on is statedoffered thisrespondent subjectsequently by

in 6.paragraph
of value the wereThese estimates Jackmanconcerning Spring

than the estimates for the of the fromless value watermaterially
land, its witnesses.the given bypetitioner’s

called as a witness6. The its ofrespondent superintendent
works, and, the and ex-petitioner’sthe water against objection

was to him that in the ofprovepermitted by springception,
to the from the toand conveyance1895 subsequently petitioner

defendant, he sent Boardwas the Water of the ofbythe city
anto make Jackman for the usewitharrangementNewburyport

ofthe waters Jackman and that heof madesaid Spring,cityby
water,for use. ofJackman such said whichcontracta with by

$1the for andto be eachwas paid by cityJackman every day
the from saidwater was pumped by citythe actually spring;that

contract,from underwater the thethe spring,and pumpedcity
some 126 144,000this offqr days,—an averageduring year,

per day.gallons
thecommissioners,the before the askedpetitionerAt argument

:theto propositionsadopt followingthem
“471,1893, c. entitled An Act to the1. The St. supply city

effect,tookwater,”with never because the cityof Newburyport
to the vote to therefused purchasefailed and passhad property

as inWater forCompany, provided 12.Newburyportof the §
actthat under that the vote,aadmitted city passedwas duly(It

to therefusing purchase25,1893, corporateAugust propertyon
7,andWater that onCompany, Septemberthe Newburyportof

a vote to said act of It1893, 1893. wasacceptit passedduly
ofthat the virtuecitythe respondent Newburyport, byclaimed by

of wassuch vote acceptance, authorizedof and thereuponupon
a ofmaintain waterand under andsystemestablishto supply

ofsaid act 1893.)toaccording
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thefrom -Newburyportof acquiredNewburyport2. The city
well as theas corporealtheall incorporealWater Company

fran-all thetherein rights,includingof said company,property
ofeasements, descriptionchises, belongingand everyprivileges

theto company.
was author-Water1894, c. the474, Company3. St.By

thealltosell, (1) rights;bound buy:ized the wasto and city
easements; ;all the landsall the; (4)all the (3)privileges(2)

and all thewater; (7)water rights;the all theall(5) (6)
usedstructures, and other personal propertymachinery,pipes,

with Thatwater.the and its inhabitantsin citysupplying
thatthe statute asto everysuch construction be givenshould

force and thatmeaning;have its fullof these words shouldone
words;andtreated as meaninglessnone of them should be vague

asinto the statutebut meaningthat were putassuming they
to theconstruction beif such should givensomething, possible,

to oneas force and of thesemeaningstatute should give every
with words ofin connection the other the statute.words

1894,in c. 474-, 1,4. The term and St.privileges”“rights §
the tothe of distribute water and collectincluded companyright

rates; not mean orwater it did include the franchise of the
“; franchise,”termbe a and the as usedto corporationcompany

1,of be asin the last sentence should construed meaning only§
to or thethe franchise be a charter of thecorporation, corpo-

ration.
5. last of said 1 did not theThe sentence commis-preclude§

from either the or future earningsioners considering past capacity
the in the value of theof Water determiningCompany property

of its the offor the use and thecitypurposes by Newburyport,
of shouldthe be consid-earning properlycapacity companypast

the in the ofcommissioners value the cor-determiningered by
“thatits use the the termfor city; will,”by goodporate property

such1,used in the same sentence of meant and addi-peculiar§
to thevalue as reason ofbytional themight pertain property

to thefact that the business as conducted thesucceededcity by
Water Company.

“the6. fair of said for theThe valuephrase property purposes
its use said entitled and theof commission-requiredby city”
to coulders determine realized the fromwhat befairly by city
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the and to award an amount which should representproperty,
fairthe value of the thetherein allincludingproperty, incorpo-

real and franchises to saidrights, privileges, belonging company.
The commissioners in their state :the samereport concerning

inassume that so far as the“We containedpropositionsmay
concerned,in the three correct,first clauses are are and thethey

’‘of forth indefinition will set the fifth wegood clause accept.
the however,Our of the ofestimation value is basedproperty,

orthe not thethat, whetherupon vestedtheory company every-
in inthe described clause we ofthing two, still remain thecity

that the elements of valuation which weopinion have already
allherein stated are that we can take ininto consideration mak-

award,our and we have therefore confineding ourselves strictly
to ofthese elements and do notvaluation, include anything
else.”

The thatcommissioners further held had tothethey power
find,determine who should and as a matter of that thefact,pay,

reference, and,to the costs of the at theoughtcity pay request
of the reserved for the consideration of this courtrespondent,

in law so to determine.hadwhether they power
who,Barker, J., thebefore movedpetitionerHearing having

that recommitted to the commissioners,the be reservedreport
of full court thefor the determination the whether thequestions

award should be recommitted and whether it should be accepted.
(F.M. Evans with for theMorse,B. L. him,) petitioner.

E. R. E.A. O. Dame Burke withPillsbury, (O.. him,) for
the respondent.

Holmes, J. The to be the ofpaidprice by city Newburyport
itto the Water for whatNewburyport underCompany purchases

1894, 474,c. is left to ofSt. not the discretion the commissioners.
statute,to them therule is and it is notgivenA by improper

in which thatthat the manner rule beenhas andinterpreted
should be for thecarried out of thisreported courtsupervision

of theirbefore the acceptance report. 153Kingman, ¡petitioner,
566, areWe notMass. 579. to criticisedisposed even the

ofof evidencequestionsreporting by of soagreement parties,
far it thatas seem hadmay possible a substantialthey bearing

the But we shouldresult. not recommit theupon report upon
unless coulda matter evidence we seeof some of anprobability
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the correction of thethein report uponchangeappreciable
mistake.

is no allowance isthe thatThe chief of petitionercomplaint
in andthe streetsmade for its to and maintainright lay pipes
muchits to collect rates. There was discussionwaterright

are the the underwhether these which buysamong “rights” city
act, and, so,1 of if in thethe embracedwhether are pro­they§

vision that be estimated withoutthe of the shallvalue property
of,enhancement on the franchiseaccount other things,among

of the deal ofAs this there was acompany. upon goodbearing
1893, force,as to whether in theargument 471,St. wasc. city

voted not to the as thereinhaving purchase petitioner’s property
but afterwardsprovided, voted to the act. We dohaving accept

not think it to into considerations,these or even togonecessary
examine with how far the in havegreat accuracy rights question

“not been allowed The direction to determine the fair valuefor.
”of said for the its use said isof clearproperty purposes by city

without into controvertedenough Whatevergoing questions.
the to Abbott v. Yorkpurported New Newcity purchase, (see &

145England Railroad, 450,453, Sherman,Mass. State v. 22 Ohio
411,428, Columbus,St. and Coe v. Indiana 10Piqua, Railroad,&

372,Ohio St. the to387,) inpetitioner’s theright lay streetspipes
nowas of use to the The had thatcity. city virtueright ofby

the tolegislative furnish water.authority Water arepipes not
an additional burden to the Pierce Drew,v. 136highway. Mass.
75, 81. Lincoln v. 1,164Commonwealth, Mass. 10. And as
soon as the wascity authorized the to furnishby Legislature
water no one could if itcomplain toproceeded for thatlay pipes

that thepurpose. Assuming act of force,1893 notwas in and
that aadmitting frompurchase the was a conditionpetitioner

to the exercise ofprecedent 1894,under therights act ofany
that,still it is whenplain once the made,waspurchase the act

of 1894 conferred theupon and not orcity atdirectly, merely
asall tosuccessor the Water the toCompany, itselfright supply

and its inhabitants with water, as if under the act of 1893 in
case the Water had not offered toCompany sell under that act.
A similar answer be withmay made to the toregard right charge
water rates. 474,St. c.1894, 2, 1893, 471, 1-3,4. St. c.§§ §§

“ statute,It is the8,13. and not the whichcompany originally
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constructed the which confers the localworks], upon[water
this Street Co.Edinburgh v. Edin­authoiity right.” Tramways

A. C. 456, 464, 465.burgh, [1894]
It must be that theremembered transaction before us springs,

theof a offer to sell theout statu-voluntary by petitioner upon
terms, isand therefore there no reason to bend thosetotory try

in its favor. an offer acourse,terms Of water madeby company
ruin,ofunder the threat toand avoidmunicipal competition

be in name. But no towe have reasononlymight voluntary
assume that the isin this case the victim ofpetitioner robbery,

asand must treat it acted of its free choice in asfacthaving
as in form.well

mostother insisted the is theobjectionThe upon by petitioner
ofof evidence its net inexclusion the Had theearnings past.

itadmitted,been is that we should haveevidence improbable
the on that are notrecommitted Wereport disposedground.
it netto recommit because the evidence was excluded. The

be an indirect theno doubt vrould of atincome way getting-
isof in a between Itvalue the transaction individuals.capital

noto that it throw on the differentnot wouldnecessary say light
the commissioners had to under thewhich answerquestion

a differentwas Their wasBut the one. dutystatute. question
for the usethe of itsfair value of property purposesto find the

“were to find it without onenhancementthe andcity,by they
will,or ofor accountonof future capacity goodaccount earning

It is doubtful whether the evi­offranchise said company.”the
in anbe asEngland attemptnot held inadmissibledence would

“ thefor future althoughallowance earning capacity,”to anget
1891, 12,370,used in c.words are St.thesein whichway §

them in the act before us.to narrow construction ofapoints
456,A. C.Edinburgh,Co.v.Street TramwaysEdinburgh [1894]

that theit has been said valuebasing uponIn this country466.
nofranchise which exists.a longeris in effect valuingearnings

853,Kansas 62 Fed.Co. v. City, Rep.National Waterworks
transaction the test would not bein an ordinaryEven864.

value, if that could bebut market ascertained.past profits,
54,110 Penn.Bridge Co. St.Schuylkillv.CountyMontgomery

Co. 97 Penn. St.re Kensington Turnpike60. In Oxford&
v. 49Railroad Cal. 139.Galgiani,Stockton260. Copperopolis&



REWBURYPORT WATER 555CO. V. REWBURYPORT.Mass.]

“ fair of its use.”market value theCompare for purposes
1891, 370, events,At all theSt. c. different conditions12.§

which the be used a cor-under wouldproperty municipalby
reimbursement, not so diminish theporation seeking profit,only

that,of if weinstructiveness the offered admissible,evenfigures
think that tonot have affected the result.oughtthey

The the ofcommissioners state elements valuation which they
have taken into account. of the tan-In addition to the value

and have thousandeasements, allowedgible property they forty
dollars for the infact that the was concern andaplant going
full have allowed for which theforoperation. They everything

was entitled to be thepetitioner paid. haveThey approached
in a manner in which it was their discretion toquestion within
it. National v. Fed.approach Waterworks Co. Kansas 62City,

853. IfRep. would a muchprofitscapitalizing greatergive
easements,excess over the of andland,value the water plant

of the than the commissioners the reasons areallowed,company
to be in thefound franchise and inof the company,monopoly

streets,its to in the in theright andpipeslay partly perhaps
skill theof of fornonepersonal management, which are things

iswhich the tocity pay.
The officer who made the tax returns forth valuethesetting

of the stock of the was called the andcompany petitioner,by
totestified the value of the On cross-company's property.

examination the was allowed torespondent the taxidentify
returns made him and toby them in. hadput The returns

tosome show a smaller value oftendency the than thatproperty
on,the witness,stand the and him,so togiven by contradict and

were admissible on that even ifground, did not toamountthey
admissions theby corporation itself.

It to usappears questionable at least whether evidence that
insurance wererates than the rates, andhigher standard were

because of inadvanced defects the water besystem, would admis-
a a ofsible before value. anjury upon question Yet as actual

in market of fact,the because a thepaidprice specific objection
alios,isto it not that it res interis, but rather toothat it is

atremote from the issue to much Seequestion give help.
Allen,Allen, 137,1 144. We do notCall v. see how it could

todo harm that the waterworks werebeyond tending proveany
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as the a ifwhich,not as fact couldgood average, proved, hardly
a arrived as arrivedaffect valuation at the commissioners at it.

toWe are not the ofthat Norman’s stocksay priceprepared
inadmissible. But it a value for the totalwas sogave property

from the award that it is notfar to discuss theaway necessary
since it was not as aadopted standard.question,

sumof the Jackman byThe evidence the for thepaid usecity
onas the value of theof his does notwater,spring, bearing

toto been thehave that hisopen objectionappear acceptance
as in Boston,it was 112of Cobb v. Mass.compulsory,practically

Boston,v. 144 Mass.and 470. It seems not have181, toSawyer
from thedifferent thepricebeen paid by petitioner.very

was within the commissioners’ toIt award costs.power Jones
Carter, 8 431. OldAllen,v. v.McLaughlin Railroad,Colony

Mass. 260. Commissioners’award166 accepted.

Company.RailwayWest End StreetDobbinsJames vs.

— 14,23,March 18'97. JuneMiddlesex. 1897.

Allen, Holmes, Knowlton,J., Babker,Field, •& JJ.C.Present:

—— —•NoticeRailway InjuriesPersonal Statute.Street

52, 19,byrequired Pub.the notice c. torailway to Sts. beis entitled §streetA
“ town, obligedpersons by keep high-place, or law tocounty, saidgiven to the

right 18,precedent given byto the to sue ita conditionway repair,”in as §...
highway railwaybetweenby in the tracks duea defect theinjuries causedfor

113,repair, byimposed Pub.obligation Sts. c. 32.neglect to §itsits ofto

the thetoTort, occasionedinjuries plaintifffor bypersonal
a certain intodefendant keep highway repair,of theneglect

thereon, was There washurt.the travellingplaintiff,whereby
at thedeclaration, nor was therein the any proofno allegation

time, wasand ofthe cause thetrial, of place, injurythat notice
thefrom timethedefendant within thirty daysto thegiven

was received.injury
Mason, J.,C. at thewho,in beforeCourt,Trial the Superior


