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“1888, 8,257, thein c. that clerks of the. shall collectSt. courts§
advance,” but are offees in we that this also in-all wasopinion

to to the The oftended be effect withdirectory clerks. filing
officer, at the to filedthe beplace, papersproper proper required
to affected the thenot be whetherby questionought proper

been iffees have or have not the fees are whichpaid, paidlegal
mistake, made,ifdemanded. The has been can be cor-are any

that,We are of circum-rected afterwards. under theopinion
case,this wasshown in the filed withinpetitionstances properly

it wasCommon Law Rule XXX. when receivedofmeaningthe
office Miss Wood and her filedat the indorsed asby byproper

Acton,on v. 120 130.12,1897.and entered Reed Mass.January
is made to the the motion to dis-no otherAs objection petition,

overruled,must and a commissioner hear thebe tomiss parties
of thethe and to make tothe allegations petition, reportupon

court, be Somust ordered.appointed.full
Q. Snow,Burdett A. for the defendant.JE. W. §■

theforS. Tyng, plaintiff.S.

Kelley York,P. vs. New andNew Haven,Edward
Company.RailroadHartford

11, 19,March May1897. 1897.Suffolk.

J., Allen, Knowlton, Lathrop,Field, Barker,&C. JJ.Present:

■ — LossConsequential Damages InjuryandHusband fromWife— of
— A ction.Consortium

corporation consequentialagainstmay an action a railroad formaintainA husband
wife, arising personalincluding hisdamages, the loss of consortium with from

broughtby negligence, althoughher its an action hasto beenoccasionedinjuries
corporation injuries.for suchagainstby theher

fromarisingto consequential damages personalrecoverTort,
wife, J. occasioned theKelley,to the plaintiff’s Mary byinjuries

Court,in theTrial beforeSuperiornegligence.defendant’s
bill of ina substance asJ., allowed exceptions,whojDewey,

follows.
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with action broughtthe timetried at same anThis action was
herself hadwhich sheforto recover injurieswifethe plaintiff’sby

suffered.
23,1894,that on Octoberto showevidence tendingwasThere

train of the defend-on aawife, while passengerthe plaintiff’s
herthatadmitted injuriesthe defendantandwasant, injured;

she wasand thatof its servants,thewere caused negligenceby
care.of duein exerciseat the time the

that theto showtending plaintiff’swas also evidenceThere
donehadandhealth,been inwife, hadaccident, goodto theprior

household,in thehousework, and plaintiff’sthe washingcooking,
; in the acci-children thattwothe entire care ofand had taken

blade,shoulderfracturedshe had suffered adent referred to
and for someher a retroversion painan to womb causinginjury

; she hadafter thethattime, and numerous severe bruises injury
or hadhome, five six weeksand forto thereturned plaintiff’s
for a considerableunableand had beenhad one arm bandaged,

andhouse,to do work theof time about plaintiff’slength any
child,herto weanher had beenof compelledbecause injuries

wasthat her to workshe was then per-which nursing; capacity
irritable, thin,and she had been madeimpaired, pallid,manently

; that since the she had continued to liveand accidentand weak
21, 1895,and on October had him awith the borneplaintiff,

evidence,nowas other thanchild; and there reasonable infer-
thatfacts,from the inences had occurredforegoing any change

one anothertheir relations toward as husband and Therewife.
further that thewas evidence had forincurredplaintiff expenses

attendance, wife,and to themedical medicine for hisnursing,
$1,000.ofamount over

evidence,of theAt the close the defendant therequested judge
rule as follows :to
“ 1. all the evidence cannotUpon the recover.plaintiff
“ The recover,2. division of the to arewhich lawrights by

between the wife,made husband and the does not in senseany
the whichincrease of and theaggregate right damagesrecovery,

to dividedare be between the should nothusband and the wife
the exceed wife,in the if unmar-which theaggregate damages

ried, bewould entitled to recover.”
declined toThe the first butjudge give ruling requested, gave
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withthe thesecond, that one additionalqualification element
considered,should thebe loss of consortium thenamely, hus-by

;band and the defendant excepted.
The also instructed the that,judge the wife’sjury timealthough

own,toand earn were her therecapacity was ayet residuum to
waswhich the husband entitled which could best definedbe by

consortium,the word ormeaning fellowship, communion,society,
offor loss which hethe alone was entitled to recover; and the

defendant excepted.
The areturned verdict for the in the sum ofjury plaintiff

$616; and the defendant alleged exceptions.
Benton,H. B.Jr.,J. ¿f- Choate,C. forJr., the defendant.

J. B. for theCotter, plaintiff.
Allen, Paulet,J. In v.Bigaouette 123,134 Mass. a hus­

loss ofband’s action for consortium with his wife was held to be
maintainable, there was no loss of service oralthough payment

inof Bennett,thereof. And in Bennettexpenses v.consequence
is116 N. Y. it said that the basis of the584, husband’s foraction

loss of is his "to theconsortium of wife,hisright conjugal society
is not shouldand that it that there be ofnecessary proof any

or loss ofloss service.pecuniary
tried with an actionThe case was thepresent brought by plain-

wife, sameand the fixed the in bothtiff’s Thejury damages cases.
case,thisin but none indefendant took the actionexceptions

The were instructedher. that the division ofjurybrought by
recover,to which madelaw arethe between the hus-byrights

wife, not in senseand the does increase theband any aggregate
and that the which are toof be divideddamagesrecovery,right

should inthe husband and the wife not thebetween aggregate
wife, unmarried,which the ifthe would bedamagesexceed

; however,to recover -with theentitled that one ad-qualification,
element should be theconsidered,ditional loss ofnamely, con-

Thethe husband. defendant contends thatsortium now anby
consortium,loss of ornot lie for at least that itaction will will

an herin of to and thenot case thatinjury through negligence,
of will anot alone of action.incurring give groundexpenses

be sufficient to of this case to that theIt might dispose say
wife,bound to his andwas that thesupport expensesplaintiff

him exceeded theto have amount ofincurred the ver-appearby
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should be over-that the defendant’sdiet, exceptionsthereforeand
the trial the; in view of the -atruling jurybut allowingruled

theconsortium, and ofthe ofinto account lossto take plaintiff’s
beshouldthe of this rulingthat correctnessdefendant’s request

determined, to consider it.we proceed
a husbandit is clear that mightthe law quitecommonBy

his wifefor an toin his own name alone injurymaintain an action
her; as, for exam­consortium within his loss ofwhich resulted

her,an assault and battery byfor an caused uponbyple, injury
other Hydeor or negligence.medical surgical malpractice, by

2 Rol. R. Russellv.Jac. 51.Guy Lusy,v. Cro. 538.Scyssor,
Brookes, 1 SmithDix Stra. 61.Corne, 2 Ld. 1031.v. v.Raym.

16,Hixon, 2 2 556.(Y) p.Rol. Abr. Trespass,v. Stra. 977.
1Law, (7thBl. Chit. Pl.3 140.Hale’s Anal. of 96. Com.

Bolton, 1 493.v. Camp.Yelv. 89. Baker83. ed.)(Met.ed.)
475, Barnes v.Railroad, 1 478.Berkshire Cush.v.Carey

Maine,Hurd, 156.Eaton,v. 54 Hop­11 LaughlinMass. 59.
9,14. Lewis36 N. H.Railroad,v. Atlantic & St. Lawrencekins

Rail­18 443. Matteson New York CentralBabcock, Johns. v.v.
road, Railroad,River 40N. Y. Jones v. Utica & Black35 487.

Jacobs,Hun, 349 much like the v. 21Bergercase present).(a
Morrison,Adams, 16 Long215. v. Mich. 180. v.Mich. Hyatt

Ludlam,Nixon v. Ill. 273. Mewhirter14 Ind. 595. 50 App.
Hatten, Iowa, Iowa,42 288. v. 43 609.Chaney,v. Mowry

55 Mo. 456.v. St.Smith Joseph,
therefore,contention of the mustdefendant,The rest entirely

that the husband has lost this ofthe consortiumrighton ground
of thisof the theCommonwealth increasingreason legislationby

married women. Harmon v. Old 165Railroad,of Colonyrights
been noBut there has substantial in the stat­100. changeMass.

this since the in v.decision Paulet.Bigaouettesubjectutes upon
the of in to mar­legislationprogress givingNotwithstanding

of their actions,the control time and thiswomen ofried right
is The and ofhusband not inter­the destroyed. unity identity

law betweenthe common existed husband andwhich wifeest by
Butler v. 139 Mass.Ives, 202. arehave been impaired. They

however, done Thewith. tonot, husband’sentirely away right
himwork for is but still has ahis wife to heabridged,compel

assistance, is differenther and which in charac­to societyright
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and other have,ter from that which ordegree people which she
is at to to them. bothliberty give By husbandmarriage, and

takewife themselves certain duties andupon obligations towards
other, in and which ithealth,each sickness cannot be supposed
the hasthat intended toLegislature wholly uproot. A married

now orwoman labor services on hermay perform any sole and
account, ;heras husband nevertheless,separate may each owes

tocertain areduties the other which not annulled the statutes.by
Hatten, Iowa,Mewhirter 42v. These288. duties are included
consortium;in the word but the extent of duties,these or of

consortium,the of need not now be determined. Theright only
is,usto whether thequestion presented waspresiding justice

in the to consider at all the lossallowing of consortium.right jury
It is the defendant, if aargued that, husband hasby a toright

for loss ofrecover the consortium an causedthrough injury by
a wife also would have the same virtue ofnegligence, right, by

statutes, in ;the case of such an to her husbandexisting injury
hasand that this been held or even for.never contended She

law;no suchhas at common but whether she has stat-right by
do not now hasute we The beenconsider. consideredquestion

elsewhere, the not inbut decisions are harmony.
overruled.Exceptions

McKay MyersJoseph vs. DavidC. & another.

11, 19,MayMarch 1897. 1897.Suffolk.

' Lathrop,Field, Allen, Knowlton,J., Barker,&C. JJ.Present:

— —Evidence andContract Action—Accord Satisfaction.

goods, plaintiffproceeds of ofthe sales the that heaction to recover testifiedanIn
press himself,copyand a andletter the defendant took of it alsowrote a to

conducting correspondenceingeneral ofto a course business his whichtestified
deposited post properlyinthat he the letter the officeto show directedtended

and, cross-examination,defendant; say;he thaton testified he would notto the
memory, deposited letter,particularthat thishe but that he re-as a matter of

it,writing copying generaland and that lie did it in the coursemembered of
custom, pursuancein with usualaccordance his in hehis business and of which

post office,deposit properly post-in thenaturally the letter andwould directed


