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Allen, J. of this character are foundedProceedings wholly
statute, and can beupon maintained in accordanceonly with

Shattuck,of theprovisions Fisher v.statutes. Pick.17 252.
These are found in Pub.provisions Sts. c. 85. The proceedings
cannot be in Court,the andbegun there isSuperior no toway

them theintoget Court in accordance with theSuperior except
of the statutes. Noprovisions made foris theprovision taking

case to the Court inwhen the defend-Superior lower court the
ant is found not and is Theguilty, discharged. particular prose-
cution is ended such and and theby finding discharge, Superior
Court has no to entertain it. The not injurisdiction case is
this crime,like a for a ofrespe'ct which the lowercomplaint
court has not final In such case a of thejurisdiction. discharge
defendant for want of cause will not bar aprobable subsequent

Sullivan,indictment. Commonwealth 156 Mass.v. 487. These
inare their andcharacter,peculiarproceedings wholly statutory,

and in are to be to the course ofgeneral according proceedings
85,civilin Pub. Sts. c. 22.cases. §

The was dismissed.complaint rightly
dismissed.Complaint

Carnig vs.S. Martin W. Carr.Calemkiar

.14, 24,January FebruarySuffolk. 1897. 1897­

Field, J., Allen, Holmes, Knówlton, Morton,C. & JJ.Present:

”“ — —StatuteEmploymentContract— Permanent Frauds Restraintof of
'•—— PleadingTrade Law and Fact.

employment,an contract ofIn an action for breach of oral there was evidente
that,agreedtending plaintiff giveif ujrto that the defendant the wouldshow

same',business, enameller,anhis whicli was that of and enter his inservice the
”“ permanent employmenthimoccupation, stipulatedwould furnish with athe \

'; plaintiff gave upwages his business andand that the entered the defendant’s
months, receiving wagesemploy therein severaland continued at the.' rate

suspended employmentagreed, finallyhis andwhen the defendant alto-ceased
him, althoughgether employ plaintiffhe had work of the kind whichto the was

Held, sufficiently capablecontract was definite to beto do. that the of enforce-
; not the statute of frauds.and that it was withinment
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give another,up agreesA contract to the service ofone’s-business and enter who
”“give permanent employment occupation,him in is not unlawfulto the same

beingas restraint of trade.in
to, althoughin an isWhere tlie declaration action not demurred the answer raises

evidence,it, entitled,objections to the defendant is not at the ofcertain close the
jury thatto the instructed action cannot be maintained on declara-have the the

tion, fatallyif it is not defective.
employment rightlyoral is sub-Whether an contract of was waived or annulled

fact,questionjury, in ofmitted to the as a of an action for breach the contract.

counts, be foror in three to theContract, tort, alleged
amended,of thatcount,same cause action. The first as alleged

1, 1893,on was inor about theNovember plaintiff engaged
enameller, abusiness for himself in Boston as an and made

defendant, tocontract with the which theby plaintiff agreed
his business in defendant,and sell his stock trade to thegive up

thereof,inand, consideration the defendant toagreed employ
the at a ofplaintiff permanently dollarssalary eighteen per

an andweek as enameller in the defendant’sengraver busi-
;ness that the business,hisplaintiff accordingly gave up and

defendant,tosold his stock in trade the and entered his em-
and the workploy, faithfully performed of him underrequired

the contract as enameller and andengraver, was and has always
been to his work and towilling with theperform comply terms

contract; 1894,1,butof the that on or about the de-May
fendant and without cause thedischargedwrongfully plaintiff

andfrom his andneglected refused toemployment, employ
thereafter,him or to the sum of week,eighteen dollarspay per

1894,the on and after 1,although plaintiff May from time to
defendant,his totime tendered services the and was willing

contract,the termswith of theto hecomply waswhereby pre-
from other for avented timeobtaining employment there-long

wasandafter, greatly damaged.
amended,count,second as afterThe repeating the allegations

count as to the ofof the first the contract andmaking its
the and his toby plaintiff,performance willingness withcomply

1,terms, 1894,that on or aboutits thealleged May defendant
to the he shouldthatplaintiff not hisneed servicesrepresented
because he was to move business,about his ofplaceany longer,

after a short time he'should services,that needbut hisagain and
him in accordance with the contract;would employ that the

167. 35VOL.
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of' the defendant to bethe representationsplaintiff, believing
totrue, inducedand not to the wascontrary, therebyknowing

time;forrefrain from elsewhere a longseeking employment
of were which thethat the the defendant false,representations

knew; thatthat defendant had need atdefendant well and the
histhe of an and in busi-time of services enamellerengraver

ness, 1,after another1894,and personshortly May employed
theat a to do the work before donesmaller plaintiffsalary by

contract,under the in of the defendant’swhereby, consequence
contract,of thefalse and of his breach the plain-representations

time fromtiff for aprevented obtaining permanentlongwas.
and was otherwise damaged.employment, greatly

to thethird count was addeda further aamendmentBy
declaration, otherof thein substance the allegationsrepeating
counts.

Court, J., theRichardson,beforeinthe trial the SuperiorAt
evidence, toof theat the closethedefendant requested judge,

couldother that the actionthe things,instruct jury, among
declaration; refusedthebut judgemaintained on thenot be

to do.so
thefor the and defend-a verdict plaintiff;returnedThe jury

in thefacts opinion.The appearant alleged exceptions.
McInnes, the defendant.forE. G.

forhim,)with the plaintiff.R. Sears(W.S. L. Whipple,
theto show thatwas evidence tendingThereMorton, J.

would his busi-if thethat, give upplaintiffdefendant agreed
enameller, his inand enter serviceof anthatwhich wasness,

him with em-furnish permanenthe wouldthe same occupation,
the his busi-that gave upplaintiffat wages;stipulatedployment

and continueddefendant’sthe employmentand enteredness,
at the rate whenmonths, receiving wages agreed,severaltherein

and al-his ceasedfinallyemployment,suspendedthe defendant
him, he had work of the kind whichthoughto employtogether
do.towasthe plaintiff

is toothat the contract indefinitecontendsdefendantThe
enforcement; is within the statute ofthat itofbe capableto

histo businessupfrauds; giveagreementthethat plaintiff’s
foris void want ofthe contractthereforeunlawful, andwas

cannot be maintainedconsideration; action onthat theand
the declaration.
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“ em­the intendedwhat by permanentascertain partiesTo
sur­the circumstancesto considerit is necessaryployment,”

contract, situationthe its theofthe subject,makingrounding
which, theseand sense in takingtheof the parties,relationand

understood.account, would bethe words commonlyintothings
under­used andthat thebe assumed partiesit mayFor fairly
Moore,Co. v.Navigationthat Schuylkillthem in sense.stood

we thinkthe in thatat matter way,2 491.477, LookingWhart.
that,asbe understood meaningthe words wouldthat commonly
hadandindefendant was enamellingso as thelong engaged

soanddo, longtothe and desiredwork which could doplaintiff
the defend­was able to do his satisfactorily,as the workplaintiff

him, and that the employmentwould in that senseant emplo’y
is, nobe underbe that the wouldwould permanent; plaintiff

elsewhere,of for work thebut could onnecessity looking rely
construed,thus made. So the bearrangement contract would

of enforcement, thereand would be nocapable want of mutu­
because the haveality plaintiff not boundmight himself to

incontinue the defendant’s Theemployment. con­construction
defendant,fortended the thatby itnamely, was for him to say

he needed thewhether not,services orplaintiff’s would theput
at theentirely defendant’splaintiff and, in view of themercy,

that thefact was toplaintiff hisgive up business to the de­enter
fendant’s would beemployment, such an as couldheagreement
not have beenreasonably toexpected See v.make. Russell
Allerton, 108 N. Y. 288. On the other it behand, would equally
unreasonable to hold that the defendant could have tointended
bind himself to the lived,soemploy plaintiff bothlong as-they

of his in theregardless continuing or of theenamelling business,
plaintiff rendering service. Thesatisfactory does notplaintiff
indeed contend for such a difficult,construction. If it is as the

insistsdefendant that it is, to adown rule for thelay estimating
from the breachdamages arising of such a contract we haveas
be,this toconstrued the is no than indifficulty greater exists

cases,other and does notmany anpresent insuperable objection
to recovery.

The construction which we have to the contract dis-given
of the defence of the statute of frauds.poses It re-has been

ifheld anthat,peatedly whoseagreement wouldperformance
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a beextend year mayotherwise beyond completely performed
of someon thea it isyear happeningwithin notcontingency,

of frauds. Peters v.statutethe Pick.within 19Westborough,
11 Met. 411.v. v.King, Worthy Jones,364. 11 168.Lyon Gray,

Dixon, Mass. 208. Buntin,v.v. 97 Somerby 118 Mass.Doyle
River Co.v. 151Bartlett Mass. 433.Mystic279. v.McGregor

D. 424. InQ.21 B. this case, toMcGregor, ofsay nothing
the contractother would havecontingencies, been completely

if the defendant had ceased to on businessperformed carry
awithin year.
contract did notThe an unlimited restraint theimpose upon

but at most restrained him from inonlyplaintiff, engaging
he in thebusiness so as continued of the de­long employment

was unlawful orfendant. There nothing against public policy
Morse,Morse Twist Drill v.in such a contract. Machine Co.&

73.103 Mass.
declaration,demur to thedid not and,defendant althoughThe
it,certain to he seems to have beenraised objectionshis answer

itit as He not claim thattrial on stood. doesto tocontent go
to real nature ofit as the the de-misled plaintiff’she was by

that themand, do think declaration was sonotand we fatally
court to instructthe the that atas to juryrequiredefective

which the wasease at theof the request presentedthe stage
Boswell,be maintained. Moor v. 5 Mass. 306.notcouldaction

Cronin, Allen,v.Fund Association 4 141.LoanHaverhill
waived orthe contract was annulled wasWhether properly

andthe court to the decided them ad-jury,by bysubmitted
defendant. It a ofthe was fact for themto questionversely

decide.to
overruled.Kxceptions


