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Rogers.D.AlbertNational Bank vs.Traders’

January 8,19, 1897.Suffolk. 1896.November

Lathrop,Knowlton, Morton, JJ.Field, Allen, &J.,C.Present:

— —— — Estoppel.FindingNote IndorsementPromissory Forged Ratification

forged, benefitpromissory note receivedperson,If a whose of a was noindorsement
anyforger purpose, is notforgery, agent hehis forfrom the and the was not

genuinenessbound, duty, of thelegal repudiateas a matter of to at once the
evidence, upon note, insignature. thedo in an action theHis failure to so is

bearing upon questionmay thewhich asnature of an admission be considered
signature own;assumed the as but it is not conclusive.whether he his

discounted,A., by promissory it hadwho had been a bank that a whichnotified note
purported him,by protested, at theand which had calledto be indorsed been

A., lookedbank and asked to see the note. The cashier note to whohanded the
cashier,nothing, said,at it and said but threw it down on the desk the whoof

“ ” “right, replied, paid.”It is all is n’t 1 A.it and The note the nextwill be On
day, byresponse payment,in to a demand the bank for A. bankcalled at the

him, and,again.and to seeasked the note The was shownnote to after examin-
it,ing signature Held,his,that forgery.he said the was not was athereon but

note, competentin an on that it judge,action the was for the who tried the case
jury, findings, evidence,without a to make such on the as to withthe intent

quoted,which made the remarkA. and to uponas its effect the of theofficers
bank, negative a estoppel.as would both ratification and an

Contract, a $2,500,noteupon for dated Febru-promissory
1893,2, four months after date to the theary payable order of

Walker,maker at the bank, C. P.plaintiff andsigned by pur-
to be indorsed the defendantporting and H.by S. Walker.by

The answer denied the of thegenuineness defendant’s signature.
Court,Trial in the without a beforeSuperior jury, J.,Lilley,

who allowed a bill of in asexceptions, substance follows.
H. called as aJaquith,J. witness for the testifiedplaintiff,

that he was of June,president ;the bankplaintiff 1893during
that the note in suit was at time bank;that held the thatby

1893,the note fell 5,due on June and awas thatprotested;
letter was written Wentworth,one cashier of toby bank,the

defendant, 6,the on June of thedemanding note; thatpayment
on the next June 7, themorning, defendant called at the bank
in to letter;the that the cashierresponse at his andwas desk
the witness was ofinside the rail himwith about banktalking



V.TRADERS’ NATIONAL BANK316 ROGERS. [167

“said,matters; that the defendant I came to see that note of
—Walker’s that notified me ofyou I like lookprotest, would to

at it that Wentworth the defendant,handed note to the who
it,examined it down onthrew the cashier’s and turned todesk,

word;leave without a that Wentworth then andsaying spoke
”“ That is all is n’t it ?said, and the defendantright, replied,

”“ ;That note will be that for untilpaid waitedthey payment
and,ofafter the close on that notbanking receivedday, having

the made,which understood would be Wentworthpayment they
wrote a letter to the defendant, of ahimnotifying payment
of $500 on the andnote, balance;of thedemanding payment
that the next the defendant incame with amorning gentle­

heman whom introduced as H. and said he wantedWalker,S.
him;to look at that note and it was toshownagainagain,

Wentworth and thethat witness were at that inter-­present
“Ariew; said,note is n’tthat after the ThatWalkerexamining

and defendantthe therepeatedmy signature,” substantially
“statement, isn’t mine”;same The that the wit­signature

“ —that means,know what then it is aness said to Youthem,
”“ Yes, ;said, that is what I meanand the defendantforgery,”

if toof them could notthat they arrangeWentworth inquired
that would fall on H. S.take it theand save disgraceup

note,of the maker of the but thebrotherWalker, who was the
settled a of his mis­had numberwas made that uptheyreply

that therethem a deal ofdeeds, costthat he had great money,
that didout,notes were thata number of theywere other forged

and that the matter must restit,aboutnot care to do anything
; of the defendantthe bank that Wentworth inquired whywith

the when he led himfromhis lines previous dayhe had changed
whether it was he hadand becauseit,he wouldto paybelieve

that,out; later in theother forged paper day,found there was
note, in and wasthe called arrestedmaker oftheWalker,P.C.

WalkerP. had been re­after C.immediatelythatfor forgery;
in his storeofficers, had thethe witness propertymoved theby

that,; after Walker wasin removedand a putattached keeper
with the defend­bank, had a conversationthe witnessthefrom

the as ahelatter said recognized signaturewhich theinant,
it; it not at all like his ownthat washe sawas soon asforgery

see if he couldto banks toout otherand he wentthatsignature,
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his indorse­themuch more of bearingfind how forged paperout
Walker, thatout; who told himthen sawwas hement that

indorse­hisof withof forgedwere a number piecesthere paper
him, and hetothem; indebtedWalker wasthatment upon

forhimin a criminal action againstbondsmanwas Walker’s
him.intendedall he toembezzlement; byhe had lostthatand

“ abank counsel: broughtThetestifiedThe witness further
Walker,counsel forme,to bynotice which was signedshown

attachment, asheld onthe of therelease propertydemanding
examina-Afterbrother.the of C. P. Walker’spropertybeing

of thewithdrawalcircumstances, thetion into the I directed
attached.”and the ofrelease thekeeper property

the exactthatcross-examination, theOn witness testified
were,interviewthat used firstwords the defendant in their

“ “ ”; hethatThat will be or note will benote The paidpaid,”
bank;said he thewords,those and left the that looked atonly

onturned his heel as the was leftandasked,paper, question
words;further thethat the second conversation,without with

Walker,defendant and H. S. for ;lasted fifteen thatminutes
when the defendant called the time he twofirst was there only

minutes;or three that his at that indi-interviewappearance
;the note was news to him thatcated that the witness supposed

”“from his that he liad stuck onappearance an accommo-got
indorsement;dation and that he the benote wouldsupposed

taken care of.
testified, 8,Andrew for the that on JuneHoughton plaintiff,

he, as of1893, arrested forinspector Charles P. Walkerpolice,
bank;the inof note suit at the thatthat afterforgery plaintiff

he went down to Walker’s theand met defendant on theplace
“sidewalk; him,and that he asked me what I had done with

‘I said I had locked him I It is asaid,and serious matter,’up.
said,and he 11 don’t know about that. That will bematter

”attended to.’
cross-examination, not,he that theOn testified defendant did

in him to thatunderstand he had authorizedany giveway,
Walker his name on andnote;to that “he said itthatsign

—of,taken care thatwould be is all.”
testified,John B. for he madeFitzpatrick the thatplaintiff,

in with aan attachment accordance return a writ datedupon
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1893,9, in an action of contractJune between the Traders’ Na-
andtional Bank Charles P. Walker the note inupon suit in

action; onthis and that such writ he attached a small safe,
ice-chest,a andesk, some andpapers documents which were

safe,in $5.53the and in theasmoney, of atWalker,property
business,his ofplace

testified,S. Wentworth for theRalph that the noteplaintiff,
in atwas thesuit bank in June,plaintiff 1893, when he was

bank;the' cashier of the that the note had been discounted by
value;the bank fullfor that it 1893,was due 5,June and was

on that forprotested day that thenon-payment; defendant
called at the bank for the first time the note on theregarding

of letter,June in to amorning 7, and asked to seeresponse
note,the and the itwitness handed him ;to that he took it

it,and atlooked and the witness told him he should have to
witness,look to him for that stated tohe the Ipayment; “If

hold the note until in thewould later and him anday, give
ifto C. P. Walker and seesee some arrangementopportunity

to it and iftake P.up,be made C. Walker didcould hot not
as didwould”; that the defendant notme he as heappearpay

would, witness a letterthe wrotehestated demanding pay-
; 8,on thement that he came June andfollowing morning,

that theasked to witness handed it tosee the note again; him,
aindorsement was thatand he that the thatstated forgery;

the witness had itthat was a ;was first intimationthe forgery
was muchthat hethat he him that heand told very surprised

the firstdid not so to him in place.state
testified, the thatfor heplaintiff,Walker was theJames G.

Walker; he had a ofP. that bill saleof frombrother Charles
himself, was made out inwhich leadP. Walker toCharles pen-

8;cil, Tombs, of andJune that itin the theon containednight
store, desk,a safe and some scalesthe fixtures of the and

benches, and an ice-chest.
■ he had knownThe testified that Charles Walkerdefendant P..

;had business himfor fifteen and had with thatyears, dealings
in suit on the 6,he first saw note of June at thethe morning

; time;nothere was on it thatbank that atpaymentplaintiff
it hison was not hethat the indorsement and thatsignature,

name;one to write that thatnever authorized his first visitany
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suit;note in thatof theof thebecause protestbank wasto the
know who heWentworth, but did notcashier,thetherehe saw

“ I have notthissaid, have to signature,he I deny; thatwas
said towas thereall thatbefore,” that wasandthis noteseen

not tohe did say Jaquithhim; the conversationthat during
usubstance, note,Theinin orwordsWentworth, eitheror to
“ what”; he said nothing, onlythatbeor note, paidthat will

” ; that,I hadthe conversationallwasI have told thatjust you,
him to thewent withinvitation, witnesstheat H. S. Walker’s

note,the and de­asked forandnext Walkerbank the morning,
at this inter­not presentwasthatnied his Jaquithsignature;

ofthisabout forgerynothingand that the witness;view said
thehis daysignaturedeniedname on but hehis that morning,

before.
withconversation JaquithThe witness alsodenied having any

hadbail andbond,he he onwherein told him that was Walker’s
that was fordone all he to do or that he had aWalker,going

conversation with he that hewherein stated thisJaquith knew
it,was he firsta when atlooked or withsignature forgery

Wentworth.
“cross-examination, he Q.asOn testified follows: didWhat

do when first found thatyou out this note was ayou forgery,
when first the note? A. Isaw denied theyou signature.”

S. Walker testified, defendant,for the that he was aHenry
of Walker;brother Charles P. that he to thewent plaintiff

with the ;bank defendant on 8,June 7 or and saw Wentworth
suit,he saw inthat the note and told was n’tWentworth that it

his that the defendantsignature; looked note hisat the over
shoulders, but took no conversation,in thepart which lasted

;about five thatminutes he did not think that the defendant
denied his ;thatsignature time and noduring that conversation
took in thewhich deniedplace defendant his saidandsignature,
it was a as statedforgery, by Jaquith.

The aplaintiff that, all the inrequested evidenceruling upon
case,the the as matter ofplaintiff, law, recover,was entitled to

and should be for thejudgment given The re-plaintiff. judge
fused to this found for thegive defendant;ruling; and, upon
the forrequestplaintiff’s made thespecial findings, following

fact;offindingsspecial
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“ note fell June It5,1893.The due was andduly protested
wasnotice given.

“ 7,bank,the JuneThe defendant called at 1893, and said
‘substance, thatI to note ofin have come see Walker’s which

harndedhas to The cashier him thegone protest.’ note. He
He butat said threwlooked it. the note down onnothing,

’6the cashier’s The cashier said,desk. It is all it?isn’tright,
‘ The notesaid, 8,The defendant will be On June thepaid.’

came to the bankdefendant with H. S. Walker and asked to look
at the note it,again. Upon he said that hisexamining signa­

thereon was not his, 8, 1893,ture but was a Juneforgery.
wasattachment made the bank P.of C. Walker’sby property,

safe,small a bench,a meat and a few fixtures. The wasproperty
released from attachment demand made the invendeebyupon

sale,bill ofa which was P.C. Walker to J. G. Walker ofby
the same in as that The bill of sale wasattached.property part
made at Tombs on the of Junethe 8.night

“ theis not satisfied that conversation tookcourtThe place
1893, Mr.7,June as related The courton Wentworth. isby

1defendant made the Theremark,that the notenot satisfied
bank,with intent to mislead the andwill plaintiffbe givepaid,’

inthat the wasits to understand hisquestionofficers' signature
to the bankintent induce to assume thatand genuine, or(with

thewas an admissionof of thehis said genuinenessstatement sig­
satisfied that the bankis the court reliedplaintiffnature. Nor

ofas an admission theand acted his statementupon genuine­
ofness his signature.”

The alleged exceptions.plaintiff
for theA. A. Strout Bigelow, plaintiff.W. R.&

Elder,R. for the defendant.O.
Allen, that,contends if theJ. 1. The defendant,plaintiff

him,first shown knew that thewhen the note was to indorse­
his it a he bound in­ment of name was was toforgery,upon

this and that his omission to do sofact,form the ofplaintiff
itself an affirmation of the Thereof toamounted signature;

ben­show that the defendant hadwas to received anynothing
that the was his forefit from the or forger anyforgery, agent

circumstances, the notthese defendant wasUnderpurpose.
to or atas a matter of disclaimbound, repudiatelegal duty,
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the the His failure to do soonce ofgenuineness signature.
admission,in the of which be con­nature an mightwas evidence

he assumed thethe whethersidered as bearing upon question
own;his but it not conclusive.wasassignature Greenfield

McDaniels,v. 126Allen, 269,v. 2 HarrodCrafts,Bank 273.
“that the notethe defendant’s statementMass. Nor was413.

” of a ofwill be evidence ratification the signa­conclusivepaid
idea that the defendant wasture. theIt was consistent with

left the bankthe andnote,at his namesurprised uponfinding
to the impres­as little as but meaning only givesaying possible,

sion taken onethat he be somebyupthe note wouldthought
Indeed,other and manner would seemthan himself. wordshis

himself.to It washave left this Mr. Jaquithimpression upon
did, evidence,find,for thecompetent the itcourt to as upon

that it was not thesatisfied that made remarkthe defendant
with the intent to the to understand thatofficersgive plaintiff's

his,the was and orsignature with intent to induce thegenuine,
bank to assume that his statement was an admission of the gen­
uineness theof and thissignature; finding negatives ratification.
Creamer v. 17 Pick. 332.Perry, Jackson,Wellington v. 121
Mass. 447,157. Bank v. Crafts, 4 Allen, 455. SmithGreenfield

68Tramel, Iowa,v. 488.
2. It was also find, did,forcompetent the court to as it upon

evidence,the that it was not satisfied thethat defendant made
the remark above mentioned towith intent mislead the plain­
tiff, or that the relied andplaintiff acted his statement asupon
an admission of the hisgenuineness of tosignature. According

rulethe of law as Commonwealth,established in this this nega­
antives estoppel. Lincoln v. 164 Mass. 537. v.Gay, Stiff

Ashton, 155 Mass. 130. Fall River v.National Bank Buffinton,
97 Mass. 498.

overruled.Exceptions

167.YOL. 21


