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Opinion the to the ofof Justices House
Representatives.

Legislaturepower theof the to authorize Gov-constitutionalwithin theIt is not
Council, appointernor, womenby advice and consent of the toand with the

public.notaries

was the House of Repre-order adopted byThe following
1896, to theand transmitted8,on thereuponsentatives April

29, 1896,Court, onwho,JudicialSupreme AprilJustices of^lie
whichthe isopinion subjoined.returned

beOrdered, the Judicial Courtthat the Justices of Supreme
to the House oftheirto opinion Representativesgiverequired

of law:the important questionfollowingupon
toconstitutional of thewithin the power LegislatureIs it

Governor, consentand with the advice and ofthe byauthorize
inCouncil, asto women notaries public, providedappointthe

“entitled, offorAn Act thebill providing appointmentthe
the Generalbe notaries now beforeto public,” pendingwomen

Court ?

of of theHouse Common-Honorable RepresentativesTo the
of Massachusetts:wealth

Court,Justices of the JudicialWe, the undersigned Supreme
annexed,a of iswhichorder, respectfullyto copyin yourreply

the following opinion.submit
wasour is sug-which now requiredupon opinionThe question

andthe Justices to the Governorthein given byopiniongested
150 Mass. 586.18,1890.on MarchCouncil

to theofof the AmendmentsArticle IV.firstThe paragraph
“ beNotaries shall appointedfollows : publicis asConstitution
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in thethe Governor same manner as officers areby judicial ap-
and hold theirshall offices seven unlesspointed, during years,

Governor,removed the with thesooner consent of the Coun-by
the of bothcil, address of thehousesupon Legislature.”

“Constitution, 1, 9,2,c.the art. All .officers .By .judicial§
shall be and the Governor,nominated and withappointed by by

Council;advice and consent of thethe and such nomi-every
nation shall be made the Governor, and made at leastby seven

to suchdays prior appointment.”
In the to andthe Governor Council on Marchgivenopinion

18, 1890, the Justices advised that under the Constitution a
bewoman could not a in theappointed public absencenotary

of such anlegislation We haveany authorizing appointment.
considered the of the of thecarefully question power Legislature

to authorize such an and are of if theappointment, opinion that,
doesConstitution not confer the the Governor andpower upon

Council, the cannot confer it. The in thisLegislature Legislature
cannot the to the Governor andgiven Coun-respect enlarge power

cil the theConstitution unless Constitution hasby authorized the
findthis,to and we can no such in thedoLegislature authority

TheConstitution. of the General toCourt, with referencepower
offices,andofficers so far as it is conferred the Con-expressly by

1,isstitution, found in c. art. and it is full1, 4, andpower§
“ to name and settle or fixedauthority annually, provide by

laws for the and all civil withinofficersnaming settling the
Commonwealth, electionsaid the and constitution of whom

in form ofare not hereafter this otherwisegovernment pro-
for; duties,vided and to set forth the several andpowers,

of civil andlimits the several officers of this Common-military
orand the forms of such oaths affirmations aswealth, shall be

untoadministered for thethem execution of theirrespectively
offices and so as the same beseveral notplaces, orrepugnant

to this Constitution.”contrary
is to be that ofIt noticed the the General Courtpower to set

duties,forth the several and limits of the several civilpowers,
and officers of the Commonwealth is not limited tomilitary the

settle,isofficers whom the to name andempoweredLegislature
but and ofincludes all civil officers themilitary Commonwealth.
But the name and settle civil officers,to or topower provide by
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them, is confinedlaws for and to those thenaming settlingfixed
and constitution of whom are not for in theprovidedelection

is theThe not whether LegislatureConstitution. question
isofficerwhose office createdconfer some stat-cannot upon by

now exercised notariesor all of theute some powers by public
If anthis were such officerdone,in Commonwealth. wouldthe
in the sense in thea which words arenot be notary public

in the The did notConstitution. Constitution createused the
It was an office known to theofficeof Romanpublic.notary

in all orand has existed all Christian countries forlaw, nearly
centuries. duties of the officein thisThe Commonwealthmany

statute, and in arein such asby partare part prescribed by
for a beennotaries time have accustomed topublic longusage

and the international relationscharacter and of notariesperform,
are The of the officewasimportant. historypublic briefly given

cited.in hereinbeforethe opinion
ofthat the duties notariesThe fact in this Common-public

not,not does ourare instrictly judicialwealth neces-opinion,
affect the before The inus.question casesarily question every

Constitution,the of in this,is of themeaning and, determining
nature of thethe and andofficehistory particular the ofusages

other andand States countries withthis to theregard officeat
of the of thetimethe Constitution must beadoption considered.

time as well as the time ofAt that at the of the Fourthadoption
aware,Amendment, so far as we are the tousage appoint only

wasto be notaries as topublicmen asgeneral appoint menonly
offices.to judicial

an is tenure,office created statute,Where theby the mode of
the the duties ofqualifications required, the office,appointment,

aretheand within thecompensation, wholly control of the
is someunless there limitation put upon theLegislature, Legis-

Constitution;the and thelature statute theby officecreating
altered or thebe atrepealed by Legislature time.may Butany

of an officeand thetenure mode ofif the appointment are pre-
Constitution,the theby them,scribed cannotLegislature change

thetheunless Constitution togives Legislature do so.authority
for the officearethe qualificationsIf theprescribed by Constitu-
cannot Ifthe them. thechangetion, Legislature qualifications

Constitution,the thenot tenure andbyare prescribed although
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are, there has been somemode of whetherquestionappointment
can the but thethe solutionqualifications,prescribeLegislature

inthis case the con-of any particular depends uponquestion
theof clauses of Constitution asinvolved,struction the particular

the ofas of whole frame and the Constitution. Butwell purport
of Constitutionif the true construction the of a cer-personsby

cannot to an theoffice,betain description appointed Legislature
the of such to that office.cannot authorize appointment persons

If, thefor Constitution had thatexample, expressly provided
should bemen or male notariespersons appointed public,only

not authorize the Governor and Council tothe couldLegislature
Theto that office. construction hereto-women whichappoint

the Fourth to the Consti-has been to Amendmentfore given
is, effect,inof thisthe Justices Court that such is thetution by

of that Amendment.meaning
which inis in the Constitution terms prohibitsThere nothing

offices,to more thanfromwomen being appointed judicial any
orto offices to civilexecutivefrom appointed militarybeing

and mode of of whichoffices, tenure areappointmentthe pro-
It was the nature of the ofin the Constitution. officeforvided

and the that hadusageof the always prevailedpeace,justice
thatoffice,to that led the Justices toin appointmentsmaking

have been the intention ofnot the Consti-it couldthatadvise
should be of theappointed justices peace.that womentution
our the sameIn considerationsopinion,604. applyMass.107

of public.office notaryto the
that thewe are ofreasons, opinion question pro-For these

in theansweredbe negative.shouldposed

Walbridge A. Field.
Charles Allen.

WendellOliver Holmes.
P.Marcus Knowlton.

M.James Morton.
Lathrop.John

James M. Barker.
25, 1896.April


