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belief, creditor,able on the of so,the that he is without con-part
of constitute a fraudulenttemplation insolvency, preference.”

it is rule, that,And the if the find that thegenerally jury per-
son the was thatmaking insolvent at the time it wasconveyance
made, and that it madewas with a view to a preferencegive

creditors,over other and that tothe whom theperson convey-
ance was made had reasonable to hiscause believe that grantor

insolvent,was then will be authorized in that thethey finding
was in fraud of the law. Abbott v.insolventconveyance Shep-

ard, 142 Mass. 17.
The third and sixth The factwere refused.requests properly

that the a thedefendant assumed new mort­liability takingby
him,cannot ifavail the was also asgage mortgage given security

Dana, 160,for a 2v. Cush. 172.pre-existing liability. Denny
Howe, 427,Forbes v. 102 Mass. 153v.Peabody436. Knapp,

Mass. 242.
The fifth for instructions was refused. It isrequest properly

144,taken from 9 it omitsMerrill,Smith v. allGray, though
reference to the waswhether the madequestion conveyance

to inwith a view a or which the in-not, appearspreference
in ofstruction Smith v. Merrill. In view the evidence, we

ofare that the all the instructions neces-opinion judge gave
thissary upon point. overruled.Exceptions

Vestryand of St. Paul’s vs.Wardens Church
Attorney &General others.

July 16,21, 22, 1894.Suffolk. March 1895.

Holmes, Knowlton, Morton, Lathrop, Barker,&Present: JJ.

—— — —TrustPerpetuity to Fund CharityTrust Deed Valid Public RightGift
—in Trust by pre­Founder Deed on Trust createdReverter of ofEffectof

”“ “— —Trust Nearest Heir and Lineal MaleExpressvious Deed Eldest
” — —Charitya inAccumulation BillDescendant Equity.for ofBenefit

by deed, upon granteesgrantor, a trustthe terms confers thea discretionWhere .of
fund,half to accumulationapply one of income either the of theto the one half

grantorof intended of the or hisincome which is for the benefit descend-of the
uses,piousants, apply it to charitable or there is as to one half ofor to the fund
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trust, subject illegala charitable an discretion as to accumulation for thevalid to
rejected;grantor will as toof the or his which be and thebenefit descendants

fund, created,beinghalf of the invalid beneficial interest re-other an trust the
donor; granteestoto the and trust deeds not delivered the untilothersults

delivery byacceptance the deedthe to and them of first cannot affect theafter
deed,interpretation the first or make the invalid trust valid.of

money,gift appropriateda a sum of forgrantor makes of certain to be theaIf
by hy nearly years previousa trust fund him deed twoof establishedfoundation

uses, gift formally byaccepted granteesandfor charitable the is the as athereto
“ uses,” gift part. . . towards a fund for charitable athe becomes ofdonation

fund, subject legal interpretationand itis with to the of this court.the
beneficiaries,library, which agift a first mentions definite classto limited and ofA

finally provides library by public generally,that isthe to be the createsbut used
charitable trust.valida

convey purport convey any right remainingnot orA does to of reverter indeed
trust, appearsa iffounder of such to from thethe be the intention construction

language of the deed as aof the whole.
by grantor bya aeffect of deed cannot alter charitable trustWhile the created the

thirty years before, yetdeed executed thananother more if the intention is clear
account,may date,operate prioras a release as to matters toit of its and from

obligation trustees,voluntarily by discretion, byentered intothe the in their a
deed, expend part originalto a certain of the income of the fund for theformer

library; and,purchase obligation,for a fromof books released such the trustees
charity, discretion,apply objects accordingto the income to of inare free their

original deed trust.ofto the
by trustee,possession property by any personalthe of is held aWhere not virtue of

personally right part,right byhis but isor asserted on colored a trust and con-
it, identity quein virtue of which he received' thefidence of the cestui trust is of

very importance, relationship important; and, longlittle but the is all so as the
exists, trust,expressaof trust it is case of no querelation matter who the cestui

may prove to be.trust
byprovided beneficiary bywill that the aincome of trust fundS. established him

“deed,years by paidmany bebefore which income was to over to orS. his near-
by being be,it,”the name of forheir S. the time who shall demandest should

“demanded, property my having rightthe sole ofwhen heirs the to receive the
successively, By gaveas described in asame said trusts.” later article he the

trust, by providedof his in andresidue estate another article that in the will and
terms,else he had thewherever used like “nearest heir” and "eldest lineal male

S., Jr.,should mean first successively,descendant” his son and his male issue in
seniority, Reid,inof that the deed could notorder be construed toinfinitum..

S., over,took ques-that Jr. an estate for life withmean remainder and that the
unimportant, duringwas as he had the income acqui-received life with thetion

; son,parties living,that his wasof all eldest who was not aescence entitled to
before the beneficial under the trust failed andlife estate interest became vested

it, interest, being remoteness,to and that the trustin those entitled this void for
clause,residuary notwithstandingin underthe trustees thevested that the tes-

“excepted anyin this clause from the bytator residue of the trust funds me
during my life, thereof, disposedor the whichcreated incomes are be ofto accord-

same,ing concerningthe trusts theto declared without reference to this item.”
charity subjectof an accumulation for the benefit aThe limits of are to the order

equity, justify equitableand toof a court of such interference the accumulation
unreasonable, unnecessary, public injury.be and theshould to
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equity trust, ques-interpretationa bill in asOn for instructions to the a deedof of
enough appeartions will not be if in the bill to enable theconsidered does not

uponpassto them.court

7,J. This is a in filed onLathrop, bill equity, August
1891, the of the court into obtain instructions relation to

trusts created David The defendants areSears.bycertain
the theCommonwealth,General of Proprietorsthe Attorney

in the executor ofBoston,Church theof Paul’s survivingSt.
Sears, will,the trustees under hisDavid eldestwill of his.

Church.law,his heirs at and Trinitygrandson,
1, 1821, David sixMarch Sears conveyed, by separateOn

in St. Paul’s in Boston to the Wardensdeeds, six Churchpews
church, office,and in in trustof said their successorsand Vestry

invest rents to form aand the thereof perma-to lease the pews
“The then as follows: And thefund. deedsnent provided

inand their successors office shallandsaid Wardens Vestry
thereof,fund,of said and of the income anda statementmake

Sears,said or his nearest heir the name ofover toshall bypay
who shall demand the one half ofit,for the time beingSears

benefit,her is tofor his or use and that say, anysaid income
name,of who demand said onehis theSears, mayheir of said

income, it,to but his or herof shall be entitled receivesaidhalf
annulled whenever a nearerto shall be andit supersededright

shall make a similar Andof the same name demand. pro-heir
above,of his heirs as norSears norneither said anyvided any

them, income,or shall saidhim demandauthorized byperson
been dueit shall and overmonths after havesix paidwithin

and then said Wardens andWardens theVestry, Vestrysaidto
stocks, etc., above,income ininvest said as to increase andshall

the fund aforesaid. And the ofhalf saidaccumulate remaining
aforesaid,fundfrom said as the said Wardens andarisingincome

stock, etc., above,shall either invest in as to increase andVestry
the fund fromor shall andaforesaid, may expendaccumulate

to time on or benevolent orcharitable object objects,time any
wisdomas to theirsuch manner and under such regulationsin
tosaidIt intention of Searsseem advisable. thebeing givemay

theand successors in officeand theirto Wardens Vestrysaid
thefrom to timetimeoflibertyuncontrolled appropriating

of said income from said fund.”halfremaining part
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5, 1821, this was theMarch gift formally accepted byOn
“a At some timeas in trust for charitable uses.”plaintiffs gift

12, 1822,to toNovember Mr. Sears delivered thepreviously
“a deed as the deed in the enve­plaintiffs parchment(known

1, thisdate March 1821. deed helope ”), assignedbearing By
to the hisfor the term of nineteen for lifeplaintiffs years, (or

title,should he not his and interest to hislive so alllong,) right,
deed,half of the income from the fund this andpart arising by

the deeds of the to be for sacred music. Theby pews, expended
“deeds were inreferred to as deeds trust to form a fundprevious

for charitable and other uses.” It was further that thisdeclared
anddeed deeds were to be onthe theoperativeprevious only

condition that should be definitionthe theplaintiffs governed by
”“theof heir set innearest out this deed. This defini­phrase

was,tion in to the the ofeffect that eldest male descend­general,
ants should be This deed waspreferred. formally accepted by

13, 1823.the onplaintiffs January
1822,9,On November Mr. Sears made a of one hundredgift

dollars, to be for the foundation of the trust fundappropriated
1,1821,established on March the deed referred to. Thisby just
onwas as18,1822,November theformally accepted plaintiffs,by

“ . towardsa donation . . a fund for charitable uses.”
1, 1824,to one of thehalf income of the trustUp January

music,fund was in and thesacred other halfexpended expended
charitable orfor accumulated.objects,

1,1824,On Mr. Sears a land ad-ofJanuary conveyed parcel
the church to the as actuaries of the Searsjoining plaintiffs

“ limitations,its andfund, conditions, restrictions,”tosubject
half of the of the fundthat one income should benamely,

“ issue ofto asSears,”over the said beforeparties beingpaid
“ timeif at itand hereafter shouldprovided, anydesignated,

whatever, saidso from cause that income cannotanyhappen,
so or that of said should inover,be any partiespaid any way

excluded,be or or should in mannerprevented, prohibited, any
debarred, theirbe from several successive or if ofrights, any

said as become saidentitled to in-parties, they may successively
fund and saidcome from said account of said shouldfund, not

receive the same within one after thereof,”demand thenyear
“the fund be to,whole should forfeited revertimmediately to,
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”inand be reinvested David Sears hisand Power washeirs.
andto the Wardens to sell theor lot ofgiven Vestry exchange

“if it be found orshouldland, advantageous expedient, provided
that of such or sale shallthe be rein-always proceeds exchange

ofin real for the use andvested estate benefit said fund.” The
that the and theirdeed further stated Wardens byVestry accept-

“ conditions,are terms,that the above theance declared limita;
”tians, and tenure of the said fundand restrictions as understood

deeds;in and in of thethem addition to explanation previousby
the and theirand that Vestry promisedWardens by acceptance

”“ saidthe remainder of income should bethat half of invested
to thein books for a to be of theopen proprietorslibrarybuying

letters,church, ofto all men of and members govern-clergymen,
to under suchment, used rulesand be the asby public generally

“be deemed the said Wardens and re-expedient, Vestrymight
of incomethe other half of said remainder said to bepartserving

” inand authorized formeras theexpressed deeds.appropriated
1824,1, to the27,1854, re-From plaintiffsJanuary February

from the andthe rents invested the same as ofceived partpews,
was,half the inthe trust fund. One of income thereof accord-

the deed of 1,1821,with the of Marchance expendedprovisions
added,1840, itmusic until and thereafter wasfor sacred theby

Sears, accumulationof as an to the trustdirection David fund.
was inof said income theexpendedOne ofpart purchasequarter

in thethe accordance withfor of theprovisionsbooks library,
1824;1, the of in-of saidremaining quarterdeed partJanuary

forthe charitable orwas expended by plaintiffs objects,come
them an accumulation to theadded as fund.by
1, 1843, David and aSears executed delivered deed,On May

recorded, heirs,which hisand for andhe,witnessed himselfby
“ of toa toforfeiture,” assignhaving right purported Trinity

inin or certain to ProtestantBoston, theChurch contingencies
“in the conditionalBoston,churches andcontingentEpiscopal

” of thisin fund and Thethe the realinterest estate. provisions
be more stated later.deed will fully

10, 1847, a to the WardensSears,David letterbyOn May
released themChurch,of Paul’s from any obliga-St.and Vestry

of the to theone incomepart pur-quartertion to appropriate
“ authorized them toandthebooks for library,”publicofchase
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soto such much of the income asappropriate purpose only they
toand the remainder of suchdeemmight judicious, apply part

of in theirthe income to honorable Thisanyjudgment purpose.
trust,letter also contained a reiteration of the and theapproved

accounts of the It notdoes that letterplaintiffs. appear this
was toacted the deed ofon aby plaintiffs, except request
confirmation.

executed,25,1854,On David Sears and onFebruary February
delivered, a deed and27 and to the Wardens Ves-acknowledged

in of letter.confirmation this After the letter, thetry reciting
trusts, etc., the certain directions as to thegrantor gave manage-

fund,ment of and authorizedthe the Wardens and toVestry
the one half of the income of theexpend in “theirpart fund,

discretion, benevolence,in such of orobjects utility, expediency
as in their tofrom time time see fit for thethey judgment may

” ;benefit the church fromof them the ofdischarging obligation
books,one of the inincome and fromquarter allinvesting part

omissions,to aserrors,as etc. to acts andresponsibility past
with the that the wereappropriations, grantees entitledproviso

to one of the income onhalf the condition thatpart they paid
half income toover the other of said David Sears and his heirs

same,who demand the to the of theaccording provisionsmay
1, 1821,deed March and atdated delivered some time before

12,1822; if not beNovember demanded to accumulated accord-
“of the trust.to the terms The deed further authorized theing

hall intended foruse of the the in theoriginally library vestry
the andfor Wardens shouldany purpose seebuilding” Vestry

fit. The closed that it was todeed bedeclaring asby regarded
and thataffirmative therein contained was toonly, nothing be

asso construed to alter or diminish in any the re-degree rights
deeds,to donor and his heirsserved the the nor theby original

trust,tenure of the nor the claims of the to his benefitsparties
hereafter.

1854, time,27,From to the theFebruary plaintiffspresent
have to andcontinued receive invest rents as athe ofpew part
the trust No hasfund. income ever been received from the real

1860,to one half the income of fundApril,estate. the wasUp
as no demand was itaccumulated, made for David Onby Sears.

date,that demand beena made andhaving him, thereafterby
13164.YOL.



V. ATTORNEY GENERAL.194 ST. PAUL’S CHURCH [164

14,1871,his the ofuntil death on said one half thepartJanuary
to In that of the in-income was him. and half1871 1872paid

Sears, Jr., ofcome was over to David the eldest son Davidpaid
Sears, Sears,the of fund. Since the death of Davidfounder the

hasin the this half of income1873, the beenJr., early year
atdue theas a fund the Sears family,accumulated separate

written, of for the Searsand oneoral Cotting, actingrequest,
ona demand was made the9,1893,On June formalfamily.

in behalf of the trustees under thesaid Cotting,plaintiffs by
Sears, of kin of saidof the heirs and nextwill of andDavid

all saidentitled, for the of oneSears, or of them paymentany
thefund heretoforeof the income of the trust received byhalf

to be them.or hereafter received byplaintiffs,
of said fund hasof the income trustThe other one half part

27, 1854, tofrom saidthebeen expended plaintiffs, Februaryby
time, orbenevolence,for of utility, expe-the present objects

ofof Church. No thefor St. Paul’s partthe benefitdiency,
March,ina 1854,saidincome except paymentduring period,

of books.been for thehas purchaseexpended
real andhis will devised his personalresiduaryDavid Sears by

therein declared. Theto trustees certain trustsestate upon
his the terms heir”will defined “nearest andalsotestator by

”“ will,male in his anddescendant wherever elselinealeldest
terms, mean, first,used tothese his son Davidhe havemay

Sears, maleand his issue etc. The ofsuccessively, provisions
will will be more stated hereafter.the fully

whichfirst arises in the toThe case is as thequestion1.
of trust created the six Davidthe deeds executedvalidity by by

inin 1821. The these are the WardensSears deedsgrantees
Boston,St. Paul’s Church in their inof andand successorsVestry

1820,The church itself was in as a Protes­office. incorporated
and St. c. 77.1819,tant SinceEpiscopal politic.society body

c. 12, Protestant1754-55,Prov. of the church wardens ofthe St.
inchurches authorized to takeare bodies corporate,Episcopal

“ donations, whether real orall and personal,succession grants
churches, churches,the oftheir theireither to several poormade

” ; when the istheir and joinedthem and successors vestryor to
donation, the church wardens and ves­the orthem inwith grant

3 Laws, (Statethe Prov.constitute corporation.togethertry
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778; c.1785,Anc. Chart. 605. St. 51. c.ed.) 20,Rev. Sts.
39 et c. 31. Pub. c.Gen. Sts. Sts. 39.seq.§§

In Sohier v. Wardens Paul’s 12Vestry Church,St.of&
Met. a250, to the Wardens and of Paul’sbequest St.Vestry
Church “to be received and held the as the for­by legatees,

”mation of a fund for the of a of thesupport city missionary
Protestant held beChurch, was to a valid charitableEpiscopal

446;See alsogift. Allen,Saltonstall v. 11Sanders, v.Weber
161 Mass. 400.Bryant,

It is clear thethat could not create a trust for thegrantor
benefit of his descendants Dunham,forever. Kent v. 142 Mass.
216. Nor could he create a trust for of aone series of his de-
scendants, unless such a one could be ascertainedsuccessively,
within a life in and afterwards.being Dun-twenty-one years

v.gannon Smith, 12 Cl. & Fin. 546. It cannot be certain that
there would be an heir name ofthe Sears within theby legal

or aperiod, that demand bewould made in that forperiod any
income due. This demand to have been aclearly appears
condition Ibbetson v. Ibbetson, 495;10 Sim.precedent. S. C.
5 & Cr. 26. v.ThomsonMyl. H. R. V. Johns. 612.Shakespeare,
Wainman Field,v. See v.507. Lovering 129Kay, Lovering,
Mass. is not97. This a case of definite successive limitations.
The limitation is for the benefit of all the descendants ofgeneral
David Sears to aanswering particular description.

that,It is contended as the were given discretion tograntees
toone half of the income either the accumulation of theapply

fund, one half of income of was intended forthe which the bene-
descendants,fit of the or to it toor his charitablegrantor apply

or uses, entire trust is invalid.thepious
There is of cases a fund isa class where forundoubtedly given

charitable,are for otherwhich or in the dis-purposes purposes
ofcretion the trustees which are but are not charitable.legal,

In these cases the whole is held forvoidgift Moriceuncertainty.
v. estate,10Durham, 521. In re Hewitt’sVes. 53Bishop of
L. J. Ch. 132. v. 111 Mass.S.) Chamberlain(N. Stearns, 267.
Nichols v. Allen, 130 Mass. 211.

But it is settled a decisions that,line of inby long England,
discretion,where trustees are a fundto either togiven aapply

or an the law forbids them to thelegal fundillegal object, apply
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the trust is valid for theandto the object, legal object.illegal
on this is v. 9 Mod.Hollins,case subject SorresbyThe leading

was to executors to settlea discretion givenwhere221, pur­by
lands, advised,beotherwise as should an­or anof theychase

in discretionto be distributed The toof £50 charity.nuity
Lordas the mortmain act.was violatinglands illegal,purchase

“ because isCan court one methodsaid: anyHardwicke say,
so, the wholeunlawful, the other is andthat therefore bequest

lawful, shall be; if is thatfor,void ? No one bequest pursued
areTo the same effect theand take effect.” cases.following

Hutton,8 186. 14Parsons,v. Ves. Curtis v.GeneralAttorney
3 & Johns. 529. Carter v.Denton,Ves. 537. v.Salusbury Kay

Green, Goddard,591. General v.Attorney3 & Johns.Kay
Dobson,v. 4 Russ. 342. Faversham348.Turn. & Russ. Ingleby

v.London Yar­DeG., M. & G. 350. Universityv. 5Ryder, of
v. L. 10 668. InLewis R. Eq.1 DeG. &row, Allenby,J. 72.

v. 4Williams,D. 156. See also Williams8 Ch.re Hedgman,
539, 556,Allen, it is14And in Jackson v.Seld. 525. Phillips,

“ a intentWhen charitablesaid Mr. Justice appearsGray:by
but the terms used are broadof the towill,the face enoughon

ineither a lawful or an unlawfulof the fundallow being applied
manner, itswill be and restrainedsupported, applicationthe gift

of the law.”the boundswithin
the charitable trust aa where is ofis not caseThis surplus

has beeninvalid satisfied. In such casesafter an giftremaining
to charitable will onof the dependgift purposesvaliditythe

for the can ascer­amount beprior giftthe requiredwhether
the amount of or on whetherto fix thein order surplus,tained

“ termed,as it is and not ais merely honorary,”the giftprior
Brown, 6 404. Fiskon the fund. Ves.v.Chapmanchargelegal

L. R.Bullock,L. R. 4 521. Hunter v.General,v. Eq.Attorney
InR. 18 114. reSmall, Williams,Dawson v. Eq.L.14 45.Eq.

9 Ch. D. 576.Birkett,In reD. 735.5 Ch.
fund,therefore, half of the a valid chari-is, as to oneThere
as toan accumulationtrust, to discretionillegaltable subject

his which will bedescendants,the orof grantorfor the benefit
thebe altered in its termstrust could not byThisrejected.

Roberts, 115ofcreator the trust. Sewall v.thetrustees or by
262.Mass.
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fund, created,to the half of an invalid trustAs other the being
Allan,the beneficial resulted to theinterest donor. Nichols v.

211,130 Mass. v. 130Wells, Mass. 221,212. Las-223.Olliffe
564,sence 1 MacN. & 551,v. G. 565.Tierney,

contended, however, that,is as theIt whole' fund was togiven
a charitable the would retain the bene­corporation, corporation

interest if of the trust couldficial not be carried out.any part
See General v. 24 399.Attorney Trinity College, 383,Beav.
While it is true that a to a church eo nomine is to agift a gift

488,16Fales, 495,v. Mass. Jackson v.(Bakercharity, Phillips,
Allen, 539,14 it does not follow553,) that it notyet bemay

invalid,for a isthat and in suchpurpose case the churchgiven
cannot Crocker,Old Southtake, v. 119 Mass.(­ Society 1,) although
it well take the beneficial as well asmight interest the titlelegal
if no trust or use had beenparticular Sohier v.designated.

250,Wardens St. Paul’s 12 Met.Church, 259.Vestry of&
1,2. The dateddeed March which was1821, not delivered

12, 1822,until some time before November cannot affect the
of the deeds to the nor itinterpretation can makerelating pews,

the invalid trust valid.
of on 1822,$1003. The made November 9, became agift

fund, and isof the with it to thesubjectpart legal interpre-
mentioned.tation before

1, 1824,terms of the of4. The deed cannot affectJanuary
created,fund beforethe of the or condi-disposition newimpose

tions, deeds,or alter the terms of the former so far as the valid
ischaritable trust concerned. The Wardens and hadVestry by

former deeds in thethe discretion selection of charitable objects.
the deed undernow consideration with Mr. SearsBy they agreed

to devote one of the ofincome the fund to aquarter Iflibrary.
such a as is described in the deed is a charitablelibrary object,

not,we can see no to their action. If it is then theobjection
so far as the deeds are is aconcerned,agreement, prior nullity.

We have no doubt that the deed in this created a validrespect
trust.charitable While a limited and definite class of bene-

mentioned,ficiaries is first the is it is tofinal thatprovision
is,be used the therefore,There not apublicby generally. gift

class,for the benefit of a definite or shareholders inof asonly,
DeG., 75,the eases 2of Carne v. F. & J.Long, and In Dutton,re
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54,Ex. D.4 but for the and such a ispublic, gift unquestionably
valid. v. 10Natick, Allen, 169.Drury Fairbanks v. Lamson,
99 Mass. Bliss,v.Cary533. 151 Mass. 373,Library 364, 374.
See also Brown v. Stew.Pancoast, 7 321.(N. J.)

The ofquestion deed,under thisdifficulty so far as thearising
land is is whetherconcerned, the limitation to the andgrantor
his heirs created a condition a to terminate re-giving right by

the estate orentry whether apreviously granted, trust was
increated favor of the and heirs.his Thisgrantor forquestion,

stated,reasons hereinafter we find it to decide.unnecessary
The deed to5. Church beTrinity may of.briefly disposed

What Mr. Sears to do was to make Church a'attempted Trinity
intrustee the event of the not theirplaintiffs trusts.fulfilling

“own,He theto no of his but the con­conveyed grantee right
and conditional in saidinterest and fundtingent whichproperty

the above named Wardens and of St. Paul’s Church nowVestry
hold and The of the deed amountsenjoy.” subsequent language

to an on his to waive a breach ofmerely agreement part any'
onconditions the of the andWardens of St.part Paul’sVestry

atChurch the time the title to the fund should inexisting vest
“Church. The is Itas follows: theTrinity language being

intention of this and the of thedeed, hereinmeaning grant
made, that the of forfeiture which accrue to saidright may
Sears and heirs from act orhis omission on the of saidany part
Wardens and of said St. Paul’s Church will not be exer­Vestry
cised or saidexacted, Church . . saidprovided Trinity . accept
trust and undertake to and do all the dutiesperform perform

of said trustand to true andtheobligations according -meaning
founder, andof its not otherwise.”object

in deedOther the shows that the trustee tonew waslanguage
terms,thetake same and forfeitures as in theconditions,upon

deeds.original
If this been of thehadconveyance simply premises conveyed

deeds,thein it to the ofoperatepreceding might destroy right
if Rice Boston &forfeiture, in David v.existed, Sears.any

Richards,Railroad, Allen,12 See also141. Guild v.Worcester
;100,309, Y. 103317; Ball,16 Rensselaer v. 19 N.VanGray,

Harriman, 21 44. thev. Wall.Schulenberg languageConstruing
the does notwe are of that deedwhole,of the deed as a opinion
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or of thento reverter remain­purport convey, rightconvey, any
in Sears.Mr.ing

case,to the in the we do not see thatAs other thequestions
haddeed is of Mr. Sears reserved no toimportance.any right

trustee;nominate or a new nor does it thatappoint appear
the or totrust,Church has actever attemptedTrinity accepted

under it.
27,6. The of could alter the char­1854,deed notFebruary

Theitable trust declared. other half of the fund wasalready
remoteness,made to an trust void for andagain subject express

the interestbeneficial resulted to the The con­again grantor.
if void as adition, wasany, Brattlecreating perpetuity. Square

Grant, 142,3v. 158. Prince,Church Otis v. 10Gray, Gray,
DeG.,581. v. 3 & Poor v.Cartwright, M. G. 982.Cartwright

Mial, ton Brownlow,6 32. v. 4 H. L. Cas.Eger­Madd. 1.
deed, however, wouldThe as a release as to mattersoperate

toof its It also asaccount date. a releaseoperateprior may
from the into theentered Wardens andobligation byvoluntarily

discretion,in their ofthe deed 1,1824, toJanuaryVestry, by
one of the income the fund forof theexpend quarter original

forof books from suchthe Releasedlibrary. obliga-purchase
and to the incomethe Wardens were free totion, Vestry apply

discretion,in their to theof according originalcharity,objects
used the nowthe in under con-If deedof languagedeeds trust.

thefor which incomethe was to besideration, purposesstating
charitable, suchnot is of nolanguageindicate purposesapplied,

in 1,the deeds of Marchdeclared 1821.trustto theeffect vary
stated, it that the andWardens Ves-appearsthe facts7. On

that held the one half ofadmitted theyhave continuouslytry
of thefund, the terms deeds was forwhichof the bythe income

heirs, andand hisSears oneof Mr. consequentlythe benefit
itself, trustees,as andfund notbearingthe incomeofhalf
in themselvesclaim of inconsistentany rightunderadversely,

leave out of consideration for theWerelation.with a fiduciary
did not income.land, as this produce anythemoment

that, in the case of an the stat-express trust,settledwellIt is
therun in ofnot favor trustee thedoes againstlimitationsute of

beenthe user of the former hastrust, unless andopencestui que
Inlatter. caseof the ofthe claim impliedthe.againstnotorious
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unless has been a fraudu-trusts, however,or constructive there
action,of of islent concealment the cause the law otherwise.

Harriman,v. 125 321,Religious Mass.Society 329.Boxford
Coburn, 128 Mass. 380. Dickinson377,Davis v. v. Leominster

Bank, v.49,152 54. Currier 159 Mass.Mass.Savings Studley,
of the statute of courts oflimitations,But,17. independently

a who has hiswill not assist slept upon rights,equity person
a of v.and for Hen-has time.great length Speidelacquiesced

rici, Clinton, 1,2 Jac. &120 S. 377. v. W.CholmondeleyU.
175; 4S. C. 1.Bligh,

trust,is an and there hasThe in the case at bartrust express
user as is to set thebeen such and adverseno' open necessary

of David Sears to one half of thein motion. The claimstatute
;the andhas been plaintiffs theyincome recognized byalways

in thehis death that some Searshave sincealso recognized way
a claim under the trust.hadfamily

in at bar is not a constructivetrust the caseThe resulting
of lawtrust. not the operationIt was upon plaintiffs byforced

will, them. have neverbut was assumedtheir Theyagainst by
trustthat were not trustees. The deeds showedcontended they

invalid,trusts were and therefore heldthat the declared they
those distin­for cestuis trust than declared. This factother que

312,Martin,ease from that Churcher v. 42 D.the of Ch.guishes
due,318, the notthe of trust was to the termswhere invalidity

deed, but that deed was rendered voidto the fact theof the
statute;not enrolled to and thereforeit wasbecause according

was,under terms of deed ofthe theholding necessity,any
the start. It was not a between trusteefrom questionadverse

of is heldtrust. Where theand cestuis possession propertyque
virtue of ornot personala trustee by any right personallyby

is a trust and confi­on his but coloredpart, byasserted right
the ofit,which he the cestuivirtue of received identitydence in

but isthe allof little relationshipis importance,trust veryque
exists,of it is aand, as the trustso relationlongimportant;

trust, the trustno matter who cestui maycase of queexpress
Lister v.1 Dr. & Wal. 668.v. Cavanagh,to be. Salterprove
Q. B.24 D.Patrick v.576,Beav. 582.34Pickford, Simpson,

Morse,390. v.Ashwell, Q.2 B.v. WarnerSoar128. [1893]
400.Mass.149
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bar, it theIn the case at is true that of theonly duty plaintiffs
tofrom the start was one half of theover trust fund topay

; their continuedDavid Sears of anby ex-yet acknowledgment
relation,trust and no assertion ofmaking adverseisting by any

claim, a oninduced reliance the existence of thethey fiduciary
relation of which heldvirtue theby they expressly property.

As to the land to the the deed ofconveyed plaintiffs by
1824,1, we do not think that sufficient toJanuary en-appears

able us to determine what should be done with it. It is stated
facts,in the that to the date of the ofagreed up the bill itfiling

has no and has notincome, been taxed.yielded What has been
done with it is left Weuncertain. infer from the lan-might

25, 1854,of the deed of that itguage February had been used
for church evenbut this is uncertain.purposes, No demand

it,ever to have been made for and itappears be thethatmay
use has been such as to use,amount to an adverse or that the

ifdefendants’ have lostrights, been loches.any, We intendby
to no' on theseexpress opinion All thatpoints. we can deter-
mine thatis does notnow toenough enable us toappear pass

the of title.upon question
in his8. David Sears will in articleprovided, that17, the
of trust fundsincomes establishedbeneficiary be,him shouldby

“when the sole ofdemanded, heirs theproperty my having right
to receive the same as therein described.”successively, By

21,20 hisarticles and all the residue of real and estatepersonal
trustees,is to certain trusts thereingiven set forth.upon

The of article 17 are to the sameprovisions open objections
as the trust to the It issame tooriginal effect. impossible deter-
mine that takemust effect within the lawfulthey period.

trust in ofThe favor David Sears must thereforeresulting pass
under'to entitled thethose clause. v.residuary Wel-Thayer

Allen,9 283. 129Lovering v. Mass.lington, Lovering, 97.
contended, however,is thatIt the of article 5 of thelanguage

“will leads to a different result. This is: It is to be understood
will,in and wherever elsethis I have used the terms,likemay

’6 ‘that the terms nearest heir andby eldest lineal male descend­
ant,’ I intend first son and hismy David, male issue successively,

”in order of in the sameseniority, definition(withinfinitum
sons hisas to his other and in default ofdaughters successively
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“ theto assumeof Said issue soissue each). receiving property
he at timeone of sons deceased as thename of such my may

”“that, as usedIt is this term nearest heir waselect.” argued
25,1, 1821, and in ofof March the deedin the deeds February

an clause1854, this of the willprovision supplied interpretation
ifdeeds, as contained aso that should readto these they they

Davidthe fund and its income to Searsof one half oflimitation
life, hisson for tofor remainder to his David remainderlife,

there-in order of and thatissue seniority;male successively,
in 106 Mass.fore, under the decisions v.Lovering Worthington,

86, Sears,611,2 Fin. Davidv. Cl. &and Tollemache Coventry,
faran for with remainder over. aslife,Jr. estate So anytook

concerned, it is noof is ofSears,interest David Jr. importance
not,he a estate inasmuch as he receivedtook life orwhether
life, the ofof hishalf the income with acquiescenceone during

theit is too to the ofall and now late raise questionparties,
of Old Souththese v.GeneralAttorneylegality payments.

Allen, is a13 495. It of474, importancequestionSociety,
son, en-his the defendant David isSears, 3d,whether eldest

thea before the beneficial interest undertitled to life estate
vested in those entitled undertrust fails and becomes finally

the clause of the will of David Sears. We are notresiduary
is soto the that he entitled. The so calledable viewadopt

inclause of the is no sense be-will a ordeviseinterpretation
the in theof the interest of testator fund. It would bequest

a who had an invalidto allow man createddangeroushighly
intrust, him,which hadthe interest in resulted tobeneficial

hislater in his will that real wasexplain fifty years meaning
his words withoutand,different from whatsomething implied,

creation of a trust aof to allow the newdevise,wordsany by
the old deed. The deedsof werenew interpretation complete,

3in v. Ch. 269.and not as D.Flight,incomplete, Bizzey
clear, therefore, that under the trustall rightsIt is resulting

clause of thetheare in the trustees under residuarynow vested
that the testator in thisSears, unless factwill of David the

“ funds meof the trustfrom the residue byclause anyexcepted
bethereof,the incomes are toor whichcreated life,myduring

same,theof to trusts declared concerningtheaccordingdisposed
Butto result.to this leads a differentreference item,”without



208GENERAL.V. ATTORNEYCHURCHST. PAUL’SMass.]

for thisreasonnot. The provisionthat it doeswe are of opinion
werehe had createdtruststhat theis the testatorthat supposed

withinso, would not fallIfvalid, be out. theyand could carried
is notto the testatortrustthe clause. The resultingresiduary

clause,of thethe wordsfor residuaryexcept generalprovided by
it them.and falls within

further accumula-that, inThe their opinion,9. stateplaintiffs
be and unde-income, if wouldtion of not injuriouscompulsory,

reasons for a conclusion.no suchhowever,sirable. They give,
Sears, incometrust, that thethe DavidThe founder of provided

the fundto trust toshouldfrom the be added annuallypews
accumulate forever.

as thearises,As to one of the fund no plaintiffshalf question
thereto. Theretransfer it to those entitledmust andconvey

further income to accumulate. Allbe nowill, consequently,
with the trustaccumulatedincome deposit companyby special

fund, thiswill not be added to the as it under decisionbelongs
to the under the will David Sears.trustees of

fund,to arisesAs the other half of the the question directly
how for a charitable isfar a to accumulate purposeprovision

which accumulationsvalid. In the within areEngland period
40 III. c. com­98,valid 39 Geo.is defined the St. of andby

and theAct,called the Thellusson provisions relatingmonly
for charities. Martinthereto v. Marg­to accumulationsapply

thereabsence of statute is noham, 14 In theSim. 230.
charities, far as thefor so decis­definite limit to accumulations

all thecases at onions The few bearing subjectare concerned.
Fund,v. HawesHawes Place Societyafford little assistance.

Allen, v.1. Harbin Master­v. 10Odell,5 Cush. 454. Odell
Trusts,on 399. Scott on1man, L. R. 559. Perry12 Eq. §

matter,thisIn toAccumulation, regardTrusts for 74-84.§§
accumulation mustbe true: the bethree mustone of rules

courtforever; the within rea­beor it controlled byvalid may
bounds; must be to the sameor it subjectsonable and desirable

There isforrules as an accumulation purposes. goodprivate
for,notrule last named shouldreason to that the apply,suppose

theif the is not to theresubject against perpetuities,object .rule
for that should be.is no reason an accumulation objectgood why

of to anmuch the law favorIt would be as the policycertainly
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charitable as to favor charitablefor objects objects.accumulation
that the charitable cannot beIt carriedoften happens purpose

fund,of foraccumulation a sometimes aout without long period
of time.

to aalso objectionsThere are good perpetualcompulsory
charitable Muchaccumulation for a wouldeven purpose. depend

whichon under the accumulation was to be made.the terms
be in an accumulationThere would public danger allowinggreat

that to befor a charitable was not carriedpurposeindefinitely
some definite time. Such a would beout within purpose practi-

hand, however,at theno all. othercharitable Onpurposecally
income from bethere are cases the directedwhere property might

fund,to form a of which fundto accumulated the income wasbe
asto charitable in caseto be the atannually purposes,applied

evident,accumulation, it is lessan is objectionable,bar. Such
fund isfrom theincome accumulatingas the constantly being

in amount.to the Therecharity by year largeryearapplied
to such an accumulation than toto be no more objectionseems

in value forof thethe property constantly increasingholding
ofbenefit the,charity.

that is tohowever, the course holdare of opinion, properWe
for the benefit of alimits of an accumulation arethat the charity

a ofto order of court this method ofequity.the Bysubject
anone handon the unreasonable and un-the difficulty,solving

restrained,can beaccumulation and ontrust for thenecessary
canaccumulation be tohand a reasonable allowedother carry

the benefactor and to theof secureout the accomplish-intention
best v.trust in the manner. Inment of the Marsh,Woodruff

137,125, an of aaccumulation ofreasonable thepart63 Conn.
for a hundred years.allowedincome was

Itto the case at seemsthis that toTo bar.principleapply
theinterference with accumulation directedauthorize equitable

should be un-unreasonable,the accumulationtestator,theby
is not that theto the It enoughand public injury.necessary,

it, one incontinue or that behalfnot desirous toare anytrustees
The court must bebe not continued.asks that itof the charity

directionsthe testator’sis causethere whythatsatisfied good
carried out.not beshould

shouldthefromthe income pewsdirected thatMr. Sears
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fund, ofto form a the income which should beaccumulate paid
is noThere of the trustover annually. consequently locking up

; fund,the from itincome first into aaltogether passesproperty
isthe income of that fund out forthen charitablepaidand pur-

If the accumulation were the resultstopped, practicalposes.
combine the trust andbe to the trust andfund,would property

income bethe whole to for charitableallow applied annually
a wouldSuch increase the annual incomeproceedingpurposes.

hand, and at the same time an end to aon one put constantly
“income from the sofund,” As thisincreasing present called.

to serve no definiteaccumulation was orapparently special
to be it,there seems no to an end toobject, objection putting

reasonthere is therefor. No reason,if isgood however, given
as to taken,the such a courseplaintiffs should beby why and

of thatare the court should not act asopinionwe requested
such circumstances.under

be borne in mindIt must that hereafter the trust property
heldthe trust fund the forand charitableby plaintiffs purposes

half ofone thewill be fund.part only present
todo not intendWe the frompreclude plaintiffs present-

court,this hereafter to the ifquestion fiting should seethey
so; that,do but toto decide as the iscasemerely presented,

not todoes warrant the courtappear in theenough determining
question.

In10. to the continuance of theregard it islibrary, alleged
in the of no value,bill that it is and is notpractically used by

one; ofthat the attendantsany expense employing to itkeep
and of andopen, and otherlighting heating, incidental outlays

it,to maintainnecessary greatly outweigh possibleany advantage
use,that can accrue from its and would be an em-unjustifiable

of the As thefunds. caseployment plaintiffs’ has been heard
the bill ason amended and the answers thereto, and certain

facts, and as the answers and theagreed doagreed facts not
fact,controvert these statements of we must take these allega-

true;tions to be and ofwe are that it is noopinion thelonger
theof to theduty plaintiffs expend income of the fund in the
of books for thepurchase library.

It from thesefollows considerations:
1. of theThat one half trust fund ofconsisting personal prop-
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than the isother inheld the trust for theerty library by plaintiffs
trustees under the ofclause the will of David Sears.residuary

2. That the half of the trust isfund to be heldremaining by
in trust forthe charitable the income betoplaintiffs uses, appro-

to theirpriated according discretion.
3. need be noThat there further of forincomeappropriation

the of thesupport library.
4. That does not usto enable to determineenough appear

from thewhether the income should furtherbe accumu-pews
lated.

That income is5. the the tospecially deposited by plaintiffs
over to thebe the trustees under clause of thepaid residuary

ofwill David Sears.
usThat does not to enable to6. theappear passenough upon

1,title to the theland deed of 1824.Januaryconveyed by
Decree accordingly.

C. for theJohn Gray, plaintiffs.
R. for others.Frederick R. Sears andOlney,

Thorndike, Sears,forL. eldest of theJ. David grandson
testator.

City Marlborough.Patrick vs.Coast of

23,27,Middlesex. 1895.JulyMarch 1895.

Field, Morton,J., Holmes, Lathrop, Barker,Present: C. & JJ.

— — —Personal Injuries Assumption Risk Due Care Liability Munici­of of
pality inNegligence Building Sewer.for

If, injuriespersonalin plaintiff hyan for negligenceaction occasioned to ofthe the
city failing properlythe defendant in to brace the sides a in which it hadof trench

employed plaintiff streets,the to work in the construction of a sewer in one of its
there is in favor plaintiffevidence of the defendant’s knewcontention that the

appreciated danger, conclusive,risk,and the and isassumed the but not as there
proper questionalso evidence of jury,other facts for the consideration of the the

is one of fact for their determination.
municipality buildingA private negligenceis liable a maintain-to action for in or
ing sewers.

thefor to theTort, byoccasioned plaintiffpersonal injuries
sidestheto bracethe inof defendant failing properlynegligence


