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whichservices was to render. eitherSmith beThey might
or far as can be from thesmall. So factsgreat judged reported

us, it into would seem that the act of the de­Soule releasing
fendants from the claim them ofwas outsideplaintiff’s against
the conferred him. This method of himauthority upon paying

unusual, and,is in order to be on thecertainly binding plaintiff,
arrangement.there should anat least that it wasbe proof advantageous

Stone, 245;e Shaw v. 1 Cush. 228, v.UptonSe­
11Mills, Cush. 586. The ruledCounty presiding justiceSuffolk

itthat was not reasonable to Smith’s services in thisget way,
thatand the release was therefore not a to thisdefence action.

This will stand unless we can see that itruling was wrong.
But, see,so far as we can it underIf,was theright. agreement

Soule,with or theSmith defendants rendered forservices which
bethe would the mode ofplaintiff responsible, particular pay­
isment for not on the andprovided binding plaintiff, compen­

mustsation be in some other No other mode ofsought way.
is for in defence of this action.compensation sought

to the terms of the the result is thatAccording report, judg-
is to be for onment entered the defendants the countfirst of

declaration, forthe and sumthe in the of on$4,176.26plaintiff
the second count. So ordered.

Bailey.Elizabeth Austin Frank E.vs.

14, 2, 1895.Middlesex. December 1894. March

J., Allen,Field, Holmes, Barker,Knowlton,C.Present: & JJ.

Petition,— —Deviseeby Entry.InstructionsWill Statute—Writfor of

A.,by askingpetition provisiona to court forOn this the construction of a of a
tenant,to the effect that certain real estate on of whowill the decease the life

husband, go A.,“mythe should to sister herwas testatrix’s said and in case of
husband,my law, myof anddeath before the death said then to her heirs at to

C., equallymy nephewB. and to and to hold same andniece have the to them
common,” petition lie,in the court that as this wasas tenants said the would not

will,petitioner any performcase in the the ornot a had duties to underwhich
any arisingof the court as tothe instruction in administrationneeded duties the

estate, but fully argued,the that as the had and allof testatrix’s case been as
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onlysay opinionopinion, of A.that it was that tookparties an it woulddesired
estate, B. an un-partthird of and and C. each tookundivided the real thatone

part.dividedthird

ofthe will Jane forPetition, a under Manning,by legatee
Meld, J., re-C. whothereof. beforethe Hearingconstruction

facts, for thethe the andcase, answer,served on petition, agreed
consideration of the full court.

Patton,J. for theS. petitioner.
theR. forWentworth,L. respondent.

Field, is for the of thea constructionpetitionC. J. This
claims, the fourthof Jane The underpetitionerwill Manning.

will, to thetitle in fee whole of certainof the realsimplearticle
Somerville, the husband of tes­in theManning,estate Timothy

tatrix, 7,died on 1893.* The claimshaving respondentAugust
third said real theto two undivided of estate undertitle parts
will,ofarticle the the interest ofsame having purchased

and of Annie in estate.M. saidTimothy Horrigan Horrigan
is in ofThe the It isrespondent possession plainproperty.

not inthis is a case which thethat has duties topetitioner any
will,under the or where she needs the of theinstructionperform

as tocourt duties in the administration the estateany arising of
of Jane So far as the notManning. appears, does indispute

theconcern administration of that estate.any way See v.Healy
Reed, 153 TheMass. 197. whole in the case relates toquestion

of thethe title of the to theextent real estate of whichparties

* the time of her death the wasÁt testatrix the inowner fee simple of
houses, land thereto belonging,two with the situated on Somerville Avenue

Somerville, 90in one numbered and 92 and one 94 in the numbering of
that avenue.

husband,she toher said will devised herBy life,Timothy Manning, for
land,and exceptingthe houses oneboth of tenement in the house No. 94

Avenue, privilegeswith the appurtenancesSomerville and thereto belonging,
Smyth.E. C.occupied by Marythen

“providedfourth section of the will asThe follows : On the decease of
give, bequeath,my husband I andsaid devise the said house and land num-

Avenue,bered 90 and 92 Somerville and the portion of said house and land
Avenue, him,Somerville given94 which I havenumbered to to saidmy

Austin, in caseand of her deathsister Elizabeth before the mydeath of said
law,husband, at myto her heirs and tothen niece Annie M. Horrigan and

Timothy Horrigan, to and tonephew have hold themy same equallyto them
in common to them and toand tenants theiras heirs and forever.”assigns
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the is in Bothrespondent possession. derive theirparties titles
under the will of Jane but this does notManning, entitle either
to ask this court for instructionspetition theby upon proper
construction of the will. This would be manifest if this peti-
tion were as a bill inregarded instructions;forequity asking
but it is said that it be as amay regarded under Pub.petition

127,c. 1891, 415,Sts. 34. See St. c. 3.§ §
are of thatWe this section of theopinion Public mustStatutes

confined tobe matters and questions to be determinednecessary
in the administration of estates under wills. thisUnder petition

cannot to thewe give effectivepetitioner toany recoverremedy
of realthe or ofestate, it toof whichpossession weany part may

she isthink entitled. The of the is muchposition theparties
same as if claimed title under athey deed the construction of
which is in doubt. The true of the is writremedy petitioner by
of in the trial of which it would be toentry, deter-necessary
mine the of this article of the will.meaning

as theBut have the somewhatparties fully difficultargued
of construction to be to the ofclause thegiven willquestion

title,both claim andunder which as are all thethey they par-
in the and bothinterested desireties our onquestion, opinion

it,it, considered and under thewe have circumstances think it
our thethat in tookpetitionerbest to one undi-opinionsay only

underof real the fourththird the estate ofvided article thepart
M. andwill, Annieand that eachHorrigan Timothy Horrigan

third Theundivided must bepart. petition dismissed,antook
thecase in which can aska thepetitioneras not courtstating

construction to bethe to a will.giveninstructionsfor upon
Petition dismissed.


