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cited and approved in Brill v. Singer Manuf. Co. 41 Ohio St.
127, 188, where it was held broadly that, ¢ where machines dur-
ing the time they are protected by a patent become known and
identified in the trade by their shape, external appearance, or
ornamentation, the patentee, after the expiration of the patent,
cannot prevent others from using the same modes of identifica-
tion in machines of the same kind, manufactured and sold by
them.” And in Singer Manuf. Co.v. June Manuf. Co. 41 Fed.
Rep. 208, the above doctrines were reaffirmed with distinctness
and emphasis. There is no unfair competition, apart from the
infringement of a patent or trademark, unless the competing
person so makes or marks his goods or conducts his business
that purchasers of ordinary caution and prudence, and not those
who are exceptionally dull, are likely to be misled into the be-
lief that his goods are the goods of somebody else. Gilman
v. Hunmnewell, 122 Mass. 139, 148-150. Singer Manuf. Co. v.
Wilson, 2 Ch. D. 434, 447, per Jessel, M. R., whose decree was
affirmed on appeal. Brill v. Singer Manuf. Co.41 Ohio St. 127.
Robertson v. Berry, 50 Md. 591.

Looking at the whole case in the light of .the defendants’
right to use the word ¢ Dover” and to make egg-beaters similar
in construction and general appearance to those of the plaintiff,
we find no proof of anything unlawful on their part.

Bill dismissed.

Mary A. HamiuroN vs. WEST END STREET RAILWAY
COMPANY.

Suffolk. December 10, 1894, — March 1, 1895.
Present: Fierp, C. J., ArLeN, Hormes, KnowrToN, & LaTaror, JJ.
Personal Injuries — Street Roilway— Negligence— Action.

An action cannot be maintained against a street railway corporation for personal
injuries occasioned to a passenger in its car, on the ground that it ought to have
avoided a runaway horse and herdic attached which ran into it and did the damage,
as it was making a sharp turn into a street on the opposite side from the street down
which the carriage came, and the driver of the car was stopping for passengers
on his side; it being conjecture whether he knew that the carriage was coming.
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TorT, for personal injuries occasioned to the plaintiff while a
passenger in one of the defendant’s horse cars, on Cambridge
Street in Boston, by the alleged negligence of the defendant.
Trial in the Superior Court, before Dunbar, J., who, at the close
of the evidence for the plaintiff and at the defendant’s request,
divected the jury to veturn a verdict for the defendant; and the
plaintiff alleged exceptions. The facts sufficiently appear in the
ppinion.

L. 8. Dabney & F. Cunningham, for the plaintiff.

M. F. Dickinson, Jr., for the defendant.

Hormes, J. The plaintiff seeks to charge the defendant for
personal injuries suffered by her, on the ground that its car ought
to have avoided a runaway herdic which ran into it and did the
damage. The grounds, however stated, are pure matter of guess
work. It is conjecture whether the driver knew that the herdic
was coming. It would be prejudice to say that he ought to have
known, if he did not. There is no evidence on either point
‘which amounts to anything except the relative situations. The
time during which the herdic was in sight before the accident
must have been very short. During the last part of that time, if
not the whole of it, the car was making a sharp turn into Cam
bridge Street on the opposite side from Joy Street, down which
the herdic came, and the driver was stopping for passengers on
his side, so that his attention naturally was drawn away from
Joy Street. But suppose the driver had known the danger; it
was just as prudent for him to be where he was as to be any-
where else where he could have been. It is said that if he had
gone a little faster the herdic would have cleared the rear plat-
form, which it struck, or that if he had stopped in Chambers
Street there would have been no collision. This is very well
after the event; but beforehand the driver could not tell where
the horse would go. A horse car cannot be handled like a rapier.
Within the narrow limits of the possible, so far as the evidence
shows, a prudent man had no reason to think one spot safer than
another.

Fzceptions overruled.




