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the But draw that inferencewe cannot againstupon buildings.
v. 129the of the See Cleaveland,finding Worthen Mass.judge.

670. overruled.Exceptions
Washburn,E. for theC. respondent.

R. theforBigelow,W. petitioner.

OsgoodD.Albert W. vs. &Littlehale Freeman another.
vs.Blanche W. Littlehale Same.

12, 17,MayMarchSuffolk. 1894. 1894.

Lathrop,Holmes, Knowlton, Morton,Field, J., &Present: C. JJ.

—Sanitary Exceptions.HouseFalse ConditionRepresentations— Unfit of

lessor,against representations appur-alleged that a houseIn action a for falseaft
filthy good sanitaryin awas an old well with matter wastenant to which filled

condition, proof plaintiffis to that the condition ofthe burden of on the show
well, disease,adequate was causewhich was an cause of the actual thereof»the

cause,might have theit is not sufficient to show that it been the but factand
conjecturejuryproved, speculation.must be and the cannot act on mere or

chargeexception undisputed juryina statement of evidence a to theAit willto.
ruling appear.not be sustained where the as to its effect does not

question implied warranty premisesan letthe whether there is that fur-Where
sanitarygood appeara condition does notnished are in have been raised atto

trial, exceptions.it be considered onthe cannot

tort,ofactions for falseallegedTwo representations by
that a house was in condition. Writsthe! good sanitarylessors

12 and 13,1891,dated February respectively.
J.,Court,in the who allowedTrial beforeSuperior Thompson,

in asbill of substanceexceptions, follows.a
1888, Littlehale,7, the Albert W.On December plaintiff,

defendants,furnished, and with hisof thethehired premises,
Blanche, inminor child thehis the plaintifffamily, including

thereof,into continued toentered andaction, occupationsecond
3, Feb-a at until March 1890. Onthem tenant willasoccupy

10,1890, ill withthe female becameplaintiff diphtheria,ruary
ofan theof the healthher illness board ofinspectorduringand

in athe and odoranBoston visited detectedpremises,ofcity
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house,inwater-closet basement ofthe the ofthe cause thewhich
defendants were ordered to Inremove. underdigging the wall

basement, order,of the in theobedience to the dis-defendants
well,an house,covered old andbeneath outside thepartly partly

on the same asside the windows of ofthe thesleeping-room
female but at the other end.plaintiff, The well was partly

withfilled water and fecal matter water-closet,from the causing
a stench. The defendants theimmediately caused well to be
filled and the water-closet to beup, discontinued. When the
well was discovered the water-closet was itdischarging into

inathrough lead which twowere holes that renderedtrap it
Theuseless. tooffered evidence aplaintiffs showtending rep-

resentation the ofdefendants theby conditiongood sanitary
of the made at thepremises, time when entered intothey occu-

of same,the which waspation denied therepresentation by
defendants, and also to show that theevidence tending condition
of wellthe was an cause ofadequate diphtheria.

testified,The in on cross-examination,the first actionplaintiff
hired forthat he the four months Decemberpremises beginning

7, 1888, under a andverbal thatagreement, frequently during
was an odorhis there about the house which at timesoccupancy

;was that he hisintense when renewed wasvery hiring nothing
of the with tosaid either reference theby parties con-sanitary

that none of hisdition of the usedfamily the base-premises;
water-closet; Blanche,histhat until thement and timedaughter

ill, inschool another ofwhen she became attended thepart city,
rode onand to from school the carsin and street when shegoing

did not walk.
notThe defendants introduced evidence material to be stated.

substance,instructed that theThe the injudge jury, injury
recover must befor which the to shownplaintiffs sought by

defendants*;them to be the result of a on the of thewrong part
that was not a matter or butit for forconjecture speculation,

of which the must themplaintiffsproof, satisfy affirmatively;
and it not that the condition of thethat was wellenough might

of that it mustbe one the causes would butdiphtheria,produce
cause, thethat it was the and that didactual diphtheriaappear

fromresult it.
The thatstated to the considerable hadfurtherjudge jury
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;said of the thatbeen with to the contract theregard parties
1889, hein the first case said that renewedplaintiff in April,

that,his of the he thewhen told defendants hehiring premises,
take them forwould a and that at that time wasnothingyear,

insaid relation to the condition of the andsanitary premises;
different,the of wasthat the defendants not materiallytestimony

in the first case hired thebut that said that thethey plaintiff
1, them that heto time told1889, and at thatpremises Aprilup

the forwould take apremises year.
for the defendants ac-The returned a verdict bothinjury

;tions and the alleged exceptions.plaintiffs
Hellier,C. E. for the plaintiffs.
Morse,W. A. for the defendants.

Lathrop, to been tried onJ. These have thecases appear
in a falsecount each declaration which representationalleges

in the first to thethe the casemade todefendantsby plaintiff
in condition. Whethereffect that the house was good sanitary

in billsuch a was Thewas made controversy.representation
“: The offeredof on this is follows plaintiffsasexceptions point

the defendants ofevidence to show a byrepresentationtending
made at timethe thethe condition of premises,good sanitary

of the whichsame,into repre-when entered occupationthey
thesentation was denied defendants.”by

as the correct-law in the toNo of arises case exceptquestion
and there isthe to theness of two of charge jury;portions
that was saidcontain allto show that the extractsnothing given

on the to which relate.theysubjects
in the second case wasThere was thatevidence the plaintiff

an oldthat,ill on welltaken andwith investigation,diphtheria,
filth and fecalthe filled withwas discovered on premises partly

thatto show thewasmatter, and there also evidence tending
theofcondition of well was an cause diphtheria.the adequate

case,the secondthat in upThere was also the plaintiffevidence
in another ofto schoolill, partthe time she was taken attended

did not walk.cars when shethe the streetusingcity,
effect,was, that the burdenof inThe first ruling complained

was the causethe wellof on to thatwas the showplaintiffsproof
ornot act onof could conjecturethe that thediphtheria; jury

it notthat wasbefact mustbut the provedandspeculation,
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As we haveto that be the cause.show it might alreadyenough
said, not that this was all that was said on theit does appear

it that theNor does plaintiffs requested furthersubject. appear
refused.which wereinstructions,

insee no error instructions While aWe the given. jury
from facts indraw inferences because casesmay proved, many

the inmain fact in issue can be no other itproved way, yet
mere orcannot act on Corcoranv. Bostonconjecture speculation.

Railroad, 133 Mass. 507. v. OldAlbany Tyndale Colony&
Railroad, v. Haven,156 Mass. 503. Chandler New York, New

Railroad, 159 Mass. 589. Felt v. Boston MaineHartford& &
Railroad, ante, 311.

The is to a of theexceptionremaining portion judge’s charge,
onwhich states the the whether theremerely testimony question

was a new after the in the first case tookhiring plaintiff' pos-
session of the What the ruled that the effectpremises. judge

be,of this would whichevidence was not does notcontradictory,
appear.

in courtAt the this the that,contendedplaintiffs asargument
furnished,the were let there was anpremises implied warranty

that in condition. Hobbs,were See v.sanitarythey good Ingalls
no of156 Mass. 348. "But this sort was raised atquestion the

trial, shows,so far bill ofas the andexceptions we have no occa-
sion to consider whether the doctrine of that case would apply

awhen a house is rented for year. overruled.Exceptions

Benjamin Anthonyexecutor,Anthony, vs. P.Gould
& others.

13, 17,March MayBristol. 1894. 1894.

J.,Field, Holmes, Knowlton, Morton, Barker,Present: C. & JJ.

— — —Payment—AdverseReal Action Foreclosure Mortgage Possessionof
— —Evidence Declaration Parties Statute Limitations.of of

entryThe of limitations is a bar astatute not to writ of to mortgageforeclose a
brought by mortgagee against mortgagor, appearsa a itunless that the mort-


