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155 Mass. 476; Downey v. Sawyer, 157 Mass. 418 ; Richstain
v. Washington Mills, 167 Mass. 588 ; Rooney v. Sewall § Day
Cordage Co., ante, 153. Exzceptions overruled.
T. O Toole, (J. F. McDonald with him,) for the plaintiff,
P. Webster, for the defendant.

ErzaBeETH S. WEBSTER, administratrix, »s. FITCHBURG
RAILROAD COMPANY.

Suffolk. March 8, 1894. — May 16, 1894.
Present: Frevp, C. J., HoLmes, KnowLTON, & MORTON, JJ.
Personal Injuries — Passenger.

A person who is struck and killed while running very rapidly from the direction of
a public street in 8. across the premises of a railroad corporation, outside of the
passenger station, and across a track on which is an approaching train, appar-
ently with a view to taking another train which is about to start for B. on the
track beyond, is not a passenger for whose death an action can be maintained
under Pub. Sts. c. 112, § 212, although at the time of his death he had in his
pocket a ten-trip ticket which entitled him to ride over the railroad between B.
and the station in 8. where the accident occurred.

Tort, under Pub. Sts. c. 112, § 212, by the administratrix of
William Webster, for causing his death.

Trial in the Superior Court, before Maynard, J., who ruled
that the action could not be maintained, and directed a verdict
for the defendant; and the plaintiff alleged excep ions, in sub-
stance as follows.

The intestate lived in Somerville, and was in the daily habit
of taking the 8.40 A. M. train at the Union Square station of the
defendant’s railroad for Boston, On the morning of Decem-
ber 12, 1889, while the 8.40 train was standing at the station
receiving passengers, the intestate immediately before he was
struck and killed was running very rapidly from the direction
of a public street across the defendant’s premises outside the
passenger station, and across the outward track toward the train,
which was standing on the inward track; and while crossing
the outward track he was struck by a west-bound train which
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was scheduled to stop at thé Union Square station at 8.42 A. M.,
and received the injuries which caused his death. At the time
of the accident he had in his pocket a ten-trip ticket, stamped
December 9, 1889, which entitled him to ride over the defend-
ant’s railroad between Boston and the Union Square station,
where the accident occurred.

S. H. Tyng, for the plaintiff,

G- A. Torrey, for the defendant.

K~xowrroN, J. At the trial the plaintiff relied solely on
her count under Pub. Sts. c. 112, § 212, in which she alleged
that her intestate was a passenger on the defendant’s railroad,
and the only question in the case is whether there was evidence
to warrant the jury in finding that he was a passenger. He had
in his pocket a ten-trip ticket, which entitled him to ride over
the defendant’s railroad between Boston and the station in
Somerville where the accident happened, and immediately before
he was struck and killed he was running very rapidly from the
direction of the public street across the defendant’s premises
outside of the passenger station to a track on which was an
incoming train, apparently with a view to take another train
which was about to start for Boston on the track beyond. It is
contended, in behalf of the plaintiff, that, inasmuch as he had
previously obtained a ticket, and was on the defendant’s’ prem-
ises in a place designed for the use of passengers outside of
the station, and was about to take a train, he had become a
passenger.

One becomes a passenger on a railroad when he puts himself
into the care of the railroad company to be transported under a
contract, and is received and accepted as a passenger by the
company, There is hardly ever any formal act of delivery of
one’s person into the care of the carrier, or of acceptance by the
carrier of one who presents himself for transportation, and so
the existence of the relation of passenger and carrier is com-
monly to be implied from circamstanees. These circumstances
must be such as to warrant an implication that the one has
offered himself to be carried on a trip about to be made, and
that the other has accepted his offer, and has received him to be
properly cared for until the trip is begun, and then to be carried
over the railroad. A railroad company holds itself out as ready
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to receive as passengers all persons who present themselves in a
proper condition, and in a proper manner, at a proper place to
be carried. It invites everybody to come who is willing to be
governed by its rules and regulations. In a case like this, the
question is whether the person has presented himself in readi-
ness to be carried under such circumstances in reference to
time, place, manner, and condition that the railroad company
must be deemed to have accepted him as a passenger. Was his
conduct such as to bring him within the invitation of the rail-
road company? In Dodge v. Boston ¢ Bangor Steamship Co.
148 Mass, 207, it was said: “ When one has made a contract
for passage upon a vehicle of a common carrier, and has pre-
sented himself at the proper place to be transported, his right to
care and protection begins.” In this statement it was assumed
that he would be in a proper condition, and present himself in
a proper manner. If his condition should render him unfit to
be in the presence of passengers on the train, or if he should
present himself while doing something which would expose
himself -or others to great danger from the cars or engines of
the carrier, he would not be within the invitation of the railroad
. company, and it would not be expected to accept him as a
passenger.

In the present case, after the arrival of the plaintiff’s intestate
on the defendant’s premises, there was no time when he pre-
sented himself in a proper mannecr to be carried. He was all
the time running rapidly, without precautions for his safety,
towards a point directly in front of an incoming train. He did
not put himself in readiness to be taken as a passenger, and
present himself in a proper way. If we treat his approach as a
request for passage, and if we conceive of the railroad company
as being present and speaking by a representative who saw him,
there was no instant when the answer to his request would not
have been, “ We will not accept you as a passenger while you
are exposing yourself to such peril. We do not invite persons
to become passengers while they are rushing into danger in such
a way.”

The law will not imply a contract by a railroad company to
assume responsibilities for one as a passenger from such facts as
appear in this case. Dodge v. Boston ¢ Bangor Steamship Cbo.,




Mass. ] DRESSER v. CUTTER. 801

ubi supra. Merrill v. Eastern Railroad, 139 Mass. 288.  Com-
monwealth v. Boston § Maine Railroad, 129 Mass. 500. Wazr-
ren v. Fitchburg Railroad, 8 Allen, 227.  Baltimore Traction Co.
v. State, 28 Atl. Rep. 397, Fxceptions overruled.

|

TeEODORE P. DRESSER vws. WiLLiaM O. CUTTER & others.
Suffolk. March 8, 1894. — May 16, 1894.

Present: Fierp, C. J., HoLmes, KnowLTON, MORTON, & LATHROP, JJ.

Liability of Obligors on Bond to dissolve Attachment after Judgment vacated.

The liability of obligors on a bond given to dissolve an attachment ceases when
the original judgment is vacated upon petition for review under Pub. Sts. c. 187,
§§ 17-20.

Hormes, J. The question in this case is whether a bond
given to dissolve an attachment binds the obligors to satisfy
a judgment rendered after the original judgment has been va-
cated upon petition under Pub. Sts. e. 187, §§ 17-20. It is
provided in terms by § 20 that no attachment made or bail
taken in the suit shall be liable to satisfy such a judgment.
By §19 a bond covering all that the original security does is
to be given before the first judgment is vacated. There is no
ground of policy for making a distinction between bonds to
dissolve attachments and other securities for the satisfaction
of judgment, and in Bush v. Hovey, 124 Mass. 217, 218, it
was laid down unhesitatingly by Chief Justice Gray, that,
when the original judgment was vacated, the liability of the
obligors on the bond previously given to dissolve the attach-
ment ceased.

The language of § 20, corresponding to St. 1875, c. 83,
follows as closely as may be that of the earlier statute em-
bodied in § 30, as to attachment and bail when a writ of
review is granted. Gen. Sts. c¢. 146, § 29. Rev. Sts. c. 99,
§12. The section of the Revised Statutes, suggested by St.
1791, e. 17, § 1, is said by the commissioners to be in ac-
cordance with the established practice, and to be proposed




