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RockportCompanyRockport ofvs. InhabitantsWater

others.&

. 15, 1894.13, May1894­MarchSuffolk.

Barker,Morton, JJ.Knowlton, &Holmes,J.,Field,Present. C.

— to— Precedenta ConditionPayment notFranchiseTakingCompanyWater of
—— Law.ConstitutionalRecovery PriceRemedyTownTaking bya offor

theor otherwiseby purchase281, authorizing to take1893, a townc.Under St.
corpo-payment to saidcompany “onacorporate property wateroffranchise or

a conditionfranchise, works,” etc., payment is notof itsration of the actual cost
equitya billmaintain incompany cannottaking,precedent the and the waterto

preventing thepayment, fromtown, taking beforeenjoin the after the andto
by company.laying pipesof water the

the defendantsHolmes, in toThis is a bill enjoinJ. equity
water underdownfrom the pipesplaintiff’s layingpreventing

to takedefendant town has votedits charter. The unanimously
the franchise and and intends to thepreventplaintiff’s property,

from on with its work. It has not or ten-plaintiff going paid
•sum of notdered as and the hastheany money price, plaintiff

stated the amount of its claim.
1893,charter,of the town7 the c.By plaintiff’s (St. 281,)§

take, otherwise,the tohas theorright by purchase plaintiff’s
“franchise and to saidoncorporate corporationproperty payment

franchise, works,”ofof the actual cost its be seenetc. It will
that the franchise tothe terms of its iscreationby very subject

and that is no of the consti-purchase, therecompulsory question
of a in theaccordance with charter whichtutionality proceeding

the was content to Braintreeplaintiff Wateraccept. Supply
482,Co. 146Braintree,v. Mass. The is what486. only question

the charter requires.
is,The of the wordsthat thestrength plaintiff’s argument

make a andcondition to thequoted payment taking,precedent
untilthat therefore the has no inter-defendant topayment right

Clelan,v. James,meddle. Sands M' 6 v.Cowen, 582. Paynter
L. P. 354. But the other side348,R. 2 C. considerations on the

“than theseem to us effect of the words onstronger payment.”
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”“The word on a conditiondoes not make precedent.always
Dodd B. 324. Dana v. Gill,v. 6 5 J. J.Ponsford, C. (N. S.)

242, 243, case,Marsh. As in the Braintree the has244. town
the to its ownmake a act alone. Asright binding bargain by

case,was decided in that the act which makes the is abargain
two-thirds vote. The time of the vote timeto be thepurports
of the If the actual cost which the townpurchase. is required,
to is not to be estimated to that it is hard to fixpay moment,up

other. the interest to be is to to7 be reckonedany By paid§
the date of the or w'hicli most wouldpurchase taking, naturally
be construed as thethe date of the vote which makesmeaning

If the notthe town wasbinding bargain. completetaking by
then,the vote to whatwhen was in of a ascasepassed, dispute

works,cost,was the actual the with thetown’s to proceedright
them,or to use could be ascer­would be until the costsuspended

hand,tained is fora other itin court. On theby proceeding
thethe title asto theplaintiff’s passing byadvantage regard

vote, so at once. Otherwiseas to it a to the pricegive right
town, asor to suchit left to the action of the remedywould be

within atheit a to out bargainhave formight neglect carry
to bothfairestto us the view par­reasonable time. This seems

toof the franchisetheties. from the that liabilityfactApart
creation,of itsthe termsbe inherent in ittaken in this is byway

Rail­RiverConnecticutthe for is sufficient.paymentsecurity
50, If the townCommissioners, Mass. 54.127road v. County
it bemight enjoinedno doubtshould delay payment wrongfully,

v. HaverhillBrickett AqueductSeefrom further interference.
Co.397; WaterMarbleheadCo. v.394,142 Mass. Woodbury

no tohadthe rightthat509, plaintiff145 Mass. 511. It follows
vote was passed.do further work after the town

or thein paymentis delaybill not founded uponThe present
fromviewa differentbutneed of to the uponplaintiff,security

The properuntiltake of its payment.that which we rights
anisthe statuteundertheand to recover pricesufficient remedy

the figures.contract, cannot uponif agreeaction of the parties
Sill dismissed.

Pratt, theforJ. H. H. plaintiff.F. Simmons &
defendants.York, forD. theS.H.W. Moody &


